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Law of Social Security for Labour: Judicial Approach

Dr. Raju Majhi *

Abstract
The concept of ‘Social Security’ is based on trealsl of human dignity and social justice. The
underlying idea behind social security measurehas a citizen who has contributed or is likely to
contribute to his country’s welfare should be giverotection against certain risks. Social
security is one of the pillars on which the struetof welfare State rests, and it constitutes the
hard core of social policy in most countries. dtthough social security measures that the State
attempts to maintain every citizen at a certainsgriéoed level below which no one is allowed to
fall. It is the security that society furnishestigh appropriate organisation, against certain gsk
to which its members are exposed. Social secayitfem comprises health and unemployment
insurance, family allowances, provident funds, pams and gratuity schemes, and widows’ and
survivors’ allowances. Social Security may refethe action programs of government intended
to promote the welfare of the population thoughisigace measures guaranteeing access to
sufficient resources for food and shelter and tonpote health and well-being for the population
at large.
Keywords Social Security, Welfare State, Provident Fu@datuity, Compensation,
Directive Principles of State Policy, Constitutioof India, Employee Insurance,
Government.

Introduction

The term ‘Social Security’ which originated in thaited States of America has spread
throughout the World. The Labour Government's 8b8ecurity Act, 1938 in New
Zealand provided the most comprehensive interpoetatf Social Security at that time.
Although term has been used in many varieties ofswand so broadly as it sometimes
lose any value as a term of precisforiThe concept of Social Security is based on the
ideals of human dignity and social justice. The arlydng idea behind social security
measures is that a citizen who has contributed d¢ikély to contribute to his country’s
welfare should be given protection against certasks.® The large gaps existing
between the rich and the poor and the unorganizatters and the organized workers
have led in several countries to attempts at piogidocial and economic security to the
poor and to the unorganized sectors. Social dgasrione of the pillars on which the
structure of welfare State rests, and it consstuke hard core of social policy in most

! Asstt. Professor, Law School, Banaras Hindu Univiéys Varanasi.

2 Haber W. Cohen, Social Security Programs Problems and PolitieRichard D. Irvin Inc.,
Homewood lllinois US. 1960, pp.28-29.

% 1LO, “Approach to Social Security1942, p.80.
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countries. It is though social security measuhas the State attempts to maintain every
citizen at a certain prescribed level below whiah ane is allowed to fall. It is the
security that society furnishes though appropr@tganisation, against certain risks to
which its members are exposed. Social securitytesyscomprises health and
unemployment insurance, family allowances, providimds, pensions and gratuity
schemes, and widows’ and survivors’ allowancescigg&ecurity may refer to the action
programs of government intended to promote the amelfof the population though
assistance measures guaranteeing access to suffiesmurces for food and shelter and
to promote health and well-being for the popula@biarge.

The Universal Declaration of Human Rights, 1948 rexognised protection of social
security as human rights. According to the Detianathat ‘every one as a member of
the society has the right to social security anénstled to realization through national
efforts and international co-operation and in acdance with the organisation and
resources of each state of economic, social anturil rights indispensable to his
personality. The Declaration further provides th&veryone has the right to a
standard of living adequate for the health, andivieeing of himself and of his family,
including food, clothing, housing, and medical carel necessary social services and the
right to security in the event of unemploymentkreéss, disability, widowhood, old age,
or other lack of livelihood or circumstances beyduscontrof.®

The role of the International Labour OrganisatidibQ) in maintaining standards of
social security at the international level has begnificant. The Social Security
(Minimum Standards) Convention adopted in 1952 atigzbuniversally accepted basic
principles and common standards of Social Securliye ILO, through these principles,
have highlighted and guarded workers interest gjfmout the World.

The World Development Report of 1997 states thatigboSecurity is an essential
ingredient in the protection, development and fullization of human resources, and
should, therefore be looked upon as an investmettt tor the development of human
resources and human developmé&ri. Social Security Scheme is essentially a personal
service to cover a person and his dependents,targliccess is measured in terms of
benefits such as Medical, Sickness, and Compensaticase of disablement as so on.
The Report prepared by the ILO for developing countries stafeat modern social
security programs may be regarded as devices tstribdte income within their field
and according to their structure, may divest pathe fruits of currents productions for
the benefits of insured workers: securing minimuemgon for lower paid colleagues;
speed and social cost of widowhood and invalidityd more widely by appropriate tax

* Universal Declaration of the Human Rights 1948jcke 22.

® |bid., Article 25.

® The World Development Report 1997 p.182, 268ijlalve atwww.undp.org
" Introduction of Social Security, ILO Publicatiot984, p.123.
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measure8. Social Security Schemes are important from twewypioints: Firstly, these
constitute an important step towards the goal dfame State. Secondly, they enable
workers to become more efficient and thus reducstage arising from industrial
disputes.

Social security protections appear as a foundatieating rights incorporated and
protected as other fundamental human rights. Thgkts are on sound basis, developed
in social security law of various countries on gahe@rinciples, like universality social
justice, territoriality, equitable covering recipity, etc adopted according to needs of a
particular country, as the public policy on socsalcurity depends on the social and
economical positions in the particular nation. fyugation progresses with its people and
not in isolation, which contribute and pave the @yall round development.

Lack of Social Security impedes industrial prodoics and also prevents formation of a
stable and efficient work force. Social Securityaswres should not be considered a
burden but a wide investment, which pays rich diadk in long term. According to the
Report of the National Commission on Labour 1963cial Security has become a fact
of life and these measures have introduced on @leofestability and protection in the
midst of the stresses and strains of modern lifes a major aspect of public policy today
and the extent of its prevalence is a measureeopthgress made by a country towards
the idea of a welfare Staté”.

It is manifestly clear by going though all the aéfons that medical care, sickness
benefit, unemployment benefit, old age benefit,ardty benefit, survivor's benefit are
certain benefits covered by the term social securitherefore, it becomes the essential
duty of a welfare State to make legislations primgdsocial security to the persons who
deserve for it. The social security legislatiomipart of social welfare legislation, which
emerged and was evolved whiaissez fairedid not work well. In addition to above
awareness of workers about their rights, progredsikour policies of the State and ILO
Convention§' and recommendations are certain factors behindettsecial security
legislations. In view of the above factors, the iskgure has enacted some social security
legislations like Employees’ Compensation Act, 192Be Employees’ State Insurance

® Ibid.

° Giri V.V., Labour Problems in Indian IndustnHimalaya Publishing House, Bombay, 1965,
p.248.

19 Report of the National Commission on Labour, 1969

1 Social Security (Minimum Standards) Conventiorb2 @efines nine branches in social security
(medical care, sickness benefit, unemployment liieiodd age benefit, employment injury benefit,
family benefit, maternity benefit, survivor’s beitgaind sets minimum standards for these benefits
concerning scope of coverage, kinds of benefitsir thuration and their qualifying conditions.
Other ILO Conventions on social security are: Eyabf Treatment (Social Security)
Convention, 1962, Maintenance of Social Securitghf®& Convention, 1982, Medical Care and
Sickness Benefit Convention, 1969, Employment ihBenefits Convention, 1964 and Maternity
Protection Convention, 2000.
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Act, 1948; The Employees’ Provident Funds and Mianeous Provisions Act, 1952,
Maternity Benefit Act, 1961 and Payment of Gratufgt, 1972. These enactments
provide for distinct type of social security bemgfin order to meet or combat against a
social risk to which employed persons or their aglaats are exposed. Judiciary has
also played a significant and praiseworthy roleclihinterpreting the provision of these
social security legislations. In this article @tempt has been made to ascertain to what
extent judiciary has protected the interest of ddsadden by way of giving innovating
interpretations of these legislations. Thereforee fudicial approach towards the
interpretation of these legislations has been kggted in this paper.

Promotion and Recognition of Social Security Proted®ns in India

Social Security protections schemes have been isteexe since the times of
immemorial. In Ancient India, there were groups,ildg) joint family and some
institutions, which had considered social secuaityservice towards the mankind. The
Great King Ashoka and Chandragupta were leadirgsralho had considered people as
their children and had responsibility to serve theetter. This was the era of charity, and
humanitarian feelings toward social security. Medlelndia was the darkest period in
development of social security protections. Majodf rulers were engaged in wars and
could not take care of social security protectiand welfare of people. This was the era
of charity, where social security depended upoh avitl wish of rulers. Rulers, such as
Sher Sah Suri and the Great Akbar considered ssetairity protections as an instrument
needed for the development and welfare of peoplaring Modern India, the concept of
social security has been transformed from charitgamation and humanitarian efforts to
duty of government to protect interests of the weged and down trodden strata of
society. In modern times Social Security has ba#indncing both social and economical
policy of the nations?

The Indian Constitution guarantees Social Secyibgections under Articles 38, 39, 41,
42, 43 and 47 In order to compliance with the objectives ensédliin the Constitution,
some social security legislations have been imphéatk The earliest of such legislations
is the Employee’s Compensation Act, 1923, whichuegs payment of compensation in
case of a personal injury to a workman arisingafuand in the course of employment.
The Employees State Insurance Act, 1948 providesriedical, sickness, dependents,
disablement, and maternity benefits. The Employ@esident Fund & Miscellaneous
Provisions Act, 1952 and the Payment of Gratuityt, A®72 provides for retirement

2 Giri V.V., Labour Problems in Indian IndustrHimalaya Publishing House, Bombay, 1965,
p.247.

13 The Part IV of Indian Constitution provides faarious policies to its citizens, with respect to
social security. “Article 39-A, right to an adedganeans of livelihood, Article 41, right to work,
education and public assistance in certain casegléd42, just and human condition of worker
and maternity relief, Article 43, the State shaldeavor to secure to all workers, agricultures,
industrial or otherwise, work, a living wage, caiat of work ensuring a decent standard of life,
Article 47, Duty to raise the standard of livingdamprovement of health.
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benefits. The Maternity Benefit Act, 1961 providasthose workers who are not covered
under the ESI Act, 1948 for maternity leave and ic@dacilities before and after the
delivery of the child and benefits for family plang.

Constitutional Validity of Social Security

Constitution has been considered as the supremeofathe land. Social security
legislations serve as the instruments to achiezevétiue goals mentioned in Part 11l and
Part IV of the Constitution. There are many insenwherein Constitutional validity of
these legislations has been challenged in the E&nantn time to time. IBasant Kumar
Sarkarv. Eagle Rolling Mills Ltd.;“section 1(3) of ESI Act, 1948 was challenged before
the Supreme Court. This section confers powers tipe Central Government to appoint
different dates for operations of different prowiss of the Act and also for different
States and different parts of any one of the Staféerefore, section 1(3) was contended
to be a piece of excessive delegations of powedstherefore, unconstitutional. The
Supreme Court held that section 1(3) is a caseonfliional legislation not a case of
delegated legislation. The Act intends to provi@aefits to the industrial employees in
case of sickness, maternity, and employment irgugsied other matters relating thereto.
Therefore, it was not possible for the legislattoradecide in what areas and in which
factories the Act in question should apply on tagedbf coming into force of the Act

In view of the above, section 1(3) of the Act wadhto be Constitutional.

In another case namddohemmadaliv. Union of India® a notification issued under

section 1(3)(b) of the EPF Act was challenged angfound that the powers conferred
upon the Central Government under the section rgeided, uncanalized and therefore,
it amounts to excessive delegation of legislatigergrs and ultimately unconstitutional.

The Supreme Court held that “.. It cannot be asdetftat the powers entrusted to the
Central Government to bring within the purview bétAct such establishments or class
of establishments as the Government may be ndiditén the Official Gazettee specific

is uncontrolled and uncanalised. The whole Adliisected to institute provident funds

for the benefit of employees in factories and othstablishments, as the preamble
indicates... This court has repeatedly laid down thiaere the discretion to apply the

provisions of a particular statute is left with @owment, it will be presumed that the
discretion so vested in such a high authority mdil be abused.”

In a subsequent case the Constitutional validitysettion 14B of EPF Act was
challenged as violative of Article 14 of the Congtbn’ It was contended before the
Supreme Court that section 14B confers unguidedusmtdntrolled discretion upon the
Regional Provident Fund Commissioner to impose sladhage “as he may think fit”.

141964-11-LLJ-105.

!5 |bid., Also seeRegional Provident Fund CommissionerLaxmi Ratan Engineering Works
1962-11-LLJ-604.

16 1964-1-LLJ-536(SC).

" Organo Chemical Industries and Another v. Unionalia, 1979-11-LLJ-416(SC).
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The Supreme Court rejected the contention by sahiagit can’t be said that there are no
guidelines provided for fixing the quantum of damsginder the ACE However, there
are certain cases where certain provisions of th& EAct were held to be
unconstitutional? Section 4(1) (b) of the Payment of Gratuity Acisrchallenged as
violative of Article 19(1)(g) of the Constitutid. The Supreme Court held that the
provisions for payment of gratuity contained intget4(1)(b) of the Act, are one of the
minimal service conditions which must be made add to the employees
notwithstanding the financial capacity of the enygloto bear its burden and that the said
provisions are a reasonable restriction on thetrahthe employer to carry on his
business within the meaning of Article 19(6) of tBenstitution, the said provisions are
both sustainable and valfitl. Likewise in Hindu Jea Band, M/s. Jaipw. Regional
Director, ESI Corporation, Jaipdf, section 1(5) of ESI Act was challenged as
unconstitutional because it authorizes the Statee@mnent to extend all or any of the
provisions of the Act to other establishments i 8tate and thus suffers from the vice of
excessive delegation of essential legislative psweBut the Supreme Court found no
merit in any of the contentions raised in the watition. After going through the cases
discussed above, it is clear that the judiciary jodged the validity of social security
legislations in the light of the goals mentionedhie Constitution. It is manifestly clear
that in most of the cases the judiciary has upliedd Constitutional validity of social
security legislations. While doing so it has felkd a pragmatic approach by taking into
account a benevolent attitude and has done nothimich undermines the supremacy of
the Constitution.

Liberal Construction of Social Security Legislation

Judiciary has performed an important role by waygnfing liberal and benevolent
construction to the social security legislatiorishas always construed these legislations
in favour of the weaker sections of the society.ordbver, the courts have always
widened the scope and ambit of these legislaticome time to time. Although it is not
possible to discuss all the cases in this papé¢ralyattempt has been made to discuss a
few of them.

(A) The Employees’ Provident Funds and Miscellaneous Bvisions Act, 1952

18 |bid., There are certain other cases also where the i@aitstal validity of social security
legislation was challenged, but the courts held thase legislations are consistent with the
Constitution. These cases akanhipaly v. R.P.F. Commissionel966-I-LLJ-642; R.P.F.
Commissionerv. Free India Industries 1964-I-LLJ-662; Bharat Board Mills v. R.P.F.
CommissionerAIR 1957 Cal.702.
¥ In Wire Netting Stores Delhi and Another v. Region&l. Eommissioner and Anothel981)
59 FJR 24, section 7A of EPF Act, 1952 was helddwiolative of Article 14 of the Constitution
by the Delhi High Court. Also se8pnapur Tea Co. Ltd., v. Deputy CommissidiiR 1962 SC
137.
i‘i Bakshish Singh v. Union of India|R 1994 SC 251.

Ibid.
%2 AIR 1987 SC 1166.
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The object of Employees’ Provident Fund and Misswbus Provisions Act, 1952
(hereinafter referred to as the EPF Act) is to madavision for the future of industrial
worker after he retires or for his dependents seaat his early death. It provides for the
institution of provident fund for the employees factories and other establishments.
This is social security legislation. Commenting ngloe nature and object of the Act, the
Supreme Court itis Elevator Employees Union RegdUnion of Indi&® has held that
the Act is a social welfare legislation to provifig the institution of Provident Fund,
Pension Fund and Deposit- Linked Insurance Funcaifigployees in factories and other
establishments. In another case Supreme Courthélasthat the provident fund is
payable to an employee under the provisions ofatutst and this statutory obligation
cannot possibly, be deferred in the event of arimely death of a worker or an
employe€”* Commenting upon the purpose of the Act, the Supr@ourt inProvident
Fund Inspector v. T. S. Harihardhhas held that the basic purpose of the Act was to
provide for Provident Funds and to make provisifamsfuture of the workman after his
retirement or his dependants in the case of hlg daath.

In Nanzeena Traders Ltdv. R.P.F. Commission&the Andhra Pradesh High Court has
held that the scope of section 1(3)(a) of the ERE A952 is not limited to factories
exclusively engaged in the industries enumerategthedule | of the Act, and fact that a
factory carrying on one industry which is excluded®chedule I, while the other industry
within its purview dies not absolve the employemfrobligations imposed by the Act if
the total strength of the employees in both theaustries exceed the required number.
Likewise, Patna High Court has held that establesinengaged in the manufacturing of
guns will be covered by EPF Act, 19521f employer failed to produce cogent material
to show he employed less than 20 employees, cavevagier EPF Act cannot be
contested® Therefore, it is evidently clear that the trendha# judiciary has always been
to preserve the discretion of the Government reggrthe coverage of the Provident
Fund Schemes. While doing it has also ensuredétiare of the employees. The courts
have always made a sincere attempt to bring tddioe the intention of the legislature
behind the Act. It has never allowed for the frason of certain benefits merely because
of non-observance of certain formalitfés.

2 AIR 2004 SC 3264.

24 Balbir Kaur v. Steel Authority of IndjaIR 2000 SC 1596.

> AIR 1971 SC 1519.

261966-1-LLJ-334.

2" Lawton& Co. Gun Factory Bihar v. Presiding Offic&mployees Provident Appellate Tribunal,
New Delhj 2012-1-LLJ-233.

% Siamangala Enterprises, Bangalove RP.F. Commissioner Il, Bangalqr&012-1V-LLJ-778
(Kant.). Also seeK. S. Engineers & Contractors Asstt. P. F. CommissioneétQ12-1V-LLJ-667
(Guj.)

% SeeAiegappa Mudaliar v. Veerappan ChettigIR 195Mad. 116Shapoorji Nurserwaniji and
Company v. Trustee EPF, 1968-I-LLIIJ-739; Associated Industries (P) Ltd., v. Regional
Provident Fund Commissioner Kerald963-II-LLJ-652;Kunhiplay v. RPF Commissionet966-
[-LLJ-642.
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The judiciary has also paid its attention towardaricy benefits under the EPF Act. The
meaning of infancy benefits is to provide umbretatection to the infant industries, as
these industries face financial crisis in the atistage of their development. Therefore,
section 16(2) of EPF Act exempts infant industfiesn Provident Fund contribution for
some time. But transfer of ownership of such itidess may cause problem some times.
The new owner often claims ‘infancy benefit' undbe Act. Here, the judiciary has
played a pertinent role to prevent the misuse of tienefit as well as to protect the
welfare of the employeé$.

The judicial approach has always been to ensutethibachange of ownership must not
be a mere illusion so that the owner may not avu&l responsibility towards the
employees under the EPF Act. Regarding the EPFPAatjab & Haryana High Court
has held®lt must be remembered that the Act has been eddotethe benefit of workers
to give them medical benefits, which have beeniama in Section of the Act... because
the Act is a labour legislation made for the benefithe workman 3

(B) The Employees’ State Insurance Act, 1948

The Employees’ State Insurance Act, 1948 (heratnatiferred to as the ESI Act) is a
social security legislation enacted with a purpdeeameliorate certain risks and
contingencies sustained by the workers while sgrinna factory or other establishment.
It was enacted with the object of introducing aesoh of health insurance for industrial
workers. It provides for certain benefits in theemt of sickness, maternity and
employment injury to workmen employed in or in ceation with the work of factories
other than seasonal factories.H8!| Corporation, Hyderabad v. J.C. and Co. Products
Ltd.*? the Andhra Pradesh High Court has held that ESli®\entitled to promote the
general welfare of the workers. Hence the enadtmemands a liberal interpretation in
order to achieve the legislative purpose and objétie scheme envisaged under the Act
is one of compulsory State Insurance providing dertain benefits in the event of
sickness, maternity and employment injury to workneenployed in or in connection
with the work in factories other than seasonaldaes. Kerala High Court, in the case of
ESI Corporationv. New India Maritime Agencié&s has held that the provisions of ESI
Act may be extended by the appropriate Governmeranly establishment or class of
establishments, industrial, commercial, agricultoraotherwise.

% See,Nazeema Traders Ltdv, RPF Commissioner966-1I-LLJ-(AP); Devi Press, Madrasy.
RPF Commissiongrl965-1-LLJ-294 (Mad); UnitedHotelliers Calicutv. Government of India
1972-11-LLJ-596 (Ker.);Balaji Enterprisesv. Deputy Regional Provident Fund Commissioner,
Madras,1980-11-LLJ-380 (Mad).

31 V.K. Yadaw. EPF Appellate Tribunal & Other2012-1-LLJ-879.

%2.1980 Lab IC 1078.

331980-11-LLJ-232. Also sedJnion of Indiav. Ogale Glass Work§1971) 40 FJR 258.
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In Kumbakonam  Milk Supply Co-operative Society Regional Director, ESI
Corporationn, Madras)* Madras High Court heldThe ESI Act is a piece of social
welfare legislation enacted primarily with the otfjeof providing certain benefits to
employees in case of sickness maternity and emetdyimjury and also to make
provisions for certain other matters incidental thi®. In an enactment of this nature,
the endeavour of the court should be to interphnetgrovisions liberally in favour of the
persons for whose benefit the enactment has beda.ma

Supreme Court has also widened the coverage ofvtiné ‘employees’ by holding that
all the workers including clerks and administratstaff engaged in connection with the
work of the factory and the employees working alddhe factory, but whose duties are
connected with the work of factory are all empleyender the ESI Aé. Madras High
Courf® has justified the wider and comprehensive covedddES| Act by observing that:

“The ESI Act is the outcome of a policy to provadeemedy for the widespread evils
arising from the consequences of national poverty.is a piece of social security
legislation, conceived as a means of extinctiontte evils of society by LORD
BEVERIDGE (in his report which inspired this typé€ legislation in all countries),
namely, want, disease, dirt, ignorance and indigesib

It is also relevant to mention here that the cohege held that though one benefit does
not exclude the other, but overlapping of benefitnbt allowed’ The process of
widening the scope and ambit of the ESI Act byjtiticiary is also manifestly clear in
the case oK. Venkateswara Rao v. State of Andhra Prad&shn this case the Andhra
Pradesh High Court has held that the employeesasplby the independent contractors
running canteen and cycle stands in the preciridtseccinema theatre have been brought
under the scope of ESI Act. The persons workingh@ administrative office are
employees within the meaning of the definition ofptoyees under ESI Act. To work on
the floor of the factory is not necessatylf an employee happens to be a shareholder of
a co-operative society, it does not disable himbking nevertheless an employee under
the ESI Act?® The administrative staff engaged in the purclidsaw materials for the

42003 11l LLJ 416.

% Nagpur Electric Light and Power Co., v. ESI Corpiiwa, AIR 1967 SC 1364. There are many
other decisions of the Courts where the coverageSifAct was made wider. These aBirla
Cotton Spinning and Weaving Mills Ltd:, ESI Corporation,AIR 1970 Del. 167;Hindustan
Lever Ltd.,v. ESI Corporation1973-I-LLJ-259ESI Corporation v. Prabhu Lal Brother$973-I1-
LLJ-304;ESI Corporation Hyderabad v. Shrikrishna Bottlet977-I1-LLJ-227.

% ESI Corporation v. Seiramulu NaidAIR 1960 Mad 248.

3" Trading Engineering, New Delhi v. Smt. Nirmala D¢¥B80) 57 FIR 143.

38 1980-I-LLJ-70(AP).

39 D. V. Jakati and Others v. ESI Corporatjd981) 59 FJR 143.

0 pondicherry State Weavers Co-operative SoaieBegional Director, ESI Corporatiori983-
[-LLJ-17.
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distribution or sale of product of the factory, wher work is done in the factory or
elsewhere would be employees within the meanirtge@fct™*

In another case the petitioner claimed unemployrattatvance under the scheme called
Rajiv Gandhi Shramik Kalyan Yojana framed by ESkgawation. It was contested on
the ground that the unemployment occurred prighéoscheme and the workers were not
‘insured persons’. The Kerala High Court held tastthe workmen concerned fulfilled
the conditions stipulated in Rajiv Gandhi Shraik Ifaém Yojana Scheme for
unemployment allowance, their claim was upheldraggr and it could not be deni&d.

In view of the decisions discussed above, it is ifeatly clear that the judiciary has
always attached the maximum widest possible artdltinterpretation to both the Acts
discussed above.

(C) The Payment of Gratuity Act, 1972

The Payment of Gratuity Act, 1972 is enacted toothice a scheme for payment of
gratuity for certain industrial and commercial &fishments as a measure for social
security. The courts from time to time have empgeasupon the widest coverage of the
Act. The Supreme Court imdian Ex-Services League and OtherdUnion of Indig*
has held that the claim for gratuity can be mad on the date of retirement on the
basis of salary drawn on the date of retirementtadg already paid on that footing, the
transaction was completed and closed. Gratuity i&ca beneficial legislation for
employee$? Discussing the nature of gratuity, the SupremarCia Indian Hume Pipe
Co. Ltd.,v. Workmerf® has said that the principle underlying gratuityhiat by virtue of
the length of their services, the workmen are legtito claim certain amount as retiral
benefit. It is some of ‘efficiency devices’ andcisnsidered necessary for an orderly and
humane elimination from the industry of superanedair disabled employees, who but
for such retiring benefits could continue in empl@nt even though they function
inefficiently.

It is paid not gratuitously or as a matter of bobut for long and meritorious services
rendered by the employees to their employer. Thar@uHigh Courf®has said that the
Act is to be interpreted in such a manner that mari amount of benefit is given to
both the types of workers. In order to avoid ingestto either permanent or seasonal
employee, the seasonal employees are to be patditgran the particular footing
provided in the second proviso to section 4(2) #mube who are on the permanent
establishment have to be paid gratuity as providede main clause of section 4(2). The
Court further held that the Act applies to all eayges irrespective of the fact whether

*! Indian Jute Mill Cov. Regional Director of ESI Corporation, West Bend@77-11-LLJ-467.
“2 Thiruvepathi Mills Labour Uniow. ESI Corporation 2012-IV-LLJ-767 (Ker).

#1992 1 LLJ 765

** M.C. of Greater Mumbai. Vittal Anna Kamblg2013 LLR 531 (Bom.).

451959 11 LLJ 830 (SC).

6 Akbar Hussain v. Payment of Gratuity Authority, Altabad 1979 Lab IC 366.
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they are operative on the industrial side or ondleeical side because the definition of
the word ‘employee’ covers all skilled, unskillesemi-skilled, manual, supervisory,
technical or clerical workers so song as otherireqents of the definition of the world
‘employee’ are fulfilled”’ Supreme Court has also discussed the concepatfity and
opined that the Act is enacted to introduce a sehanpayment of gratuity for certain
industrial and commercial establishments, as acsoof social securit‘)‘ff The court
further observed’

“... Now it is universally recognised that all persom society need protection against
loss of income due to unemployment arising ouhcdépacity to work due to invalidity
and old age etc. For the wage earning populatgagurity of income, is of consequential
importance. The significance of this legislatitaslin the acceptance of the principle of
gratuity as compulsory statutory retiral benefit¥$he workers who have rendered long
and meritorious service are not deprived of théght to gratuity by reason of absence
from duty due to circumstance beyond their coritrol.

While giving a liberal construction to the Act, tijarat High Court has held that the
absence from duty without leave will not be treatsdbreak in service for purposes of
gratuity, unless order treating such absence askbire service had been passed in
accordance with ruleS. Gratuity for workers is no longer a gift but ght®* The
qualifying period for the entitlement of gratuitytien years continuous service. Payment
of gratuity leads to distributive justice. The alg@d payment of gratuity causes great
hardship to the workers and his right becomesatyus

Regarding the meaning of expression ‘seasonallestatent’ used in the Act, it has been
held by the Kerala High Court that the expressias to be understood in its popular
sense. Any factory which only works during certsi@asons of the year and not
throughout the year is seasonal establishiifefihe court, in this case, construed the
expression in its widest possible manner. As altrefuthat workers who remained
absence from their duty because of the circumssabegond their control were also
entitled to get gratuity. However, the right td geatuity can be forfeited if the employee
misbehaved with the employer. The purpose of gyaisito provide a retiring benefit to
workman who has rendered long and unblemished cgerié the employef. The
forfeiture of gratuity is justified for the miscond involving damage to the employers’

47 i
Ibid.
“8 | alappa Lingappa and Others v. Laxmi Vishnu Texil#s Ltd., AIR 1981 SC 852.
49 :
Ibid.
%0 PBM Polytex Ltd., v. Union of India & Anothe012-1V-LLJ-740.
*1 Straw Board Manufacturing Company Ltd.,Its Workmen1977-I-LLJ-463.
52 :
Ibid.
3 Consolidated Coffee Ltd., v. Uthamar980-I-LLJ-83 (Ker). Also sekothayee Cotton Mills v.
Gopoala Pillaj 1980-1-LLJ-356.
** Delhi Cloths and General Mills Co. Ltd., v. Theiomen 1960-11-LLJ-(SC).
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property, violence or riotous or disorderly behavitn or near the place of employment
and conducive to grave indiscipliffe.Regarding the question of claiming two benefits,
the Supreme Court has held that statutory prowsiftor payment of retrenchment
compensation under section 25F of Industrial DispuAct, 1947 is no bar to claim
gratuity®™® The amount of pension cannot be reduced simplgze the petitioner was in
receipt of Provident Fund and Gratuify However, overlapping of benefits which are of
similar nature, objective and effect are not alldwe Payment of Gratuity Act, 1972 has
overriding effect of Section 14 and dismissal ofpéagee without proof of loss to
employer could not be a ground for forfeiture ohtgity Section 4(6) although so
provided by service regulations of an establishmient

After going through all the decisions discussedvabdt is clear that the trend of the

judiciary has always been in favour of the persémrswhom these social security

legislations have been enacted. It has alwaysdive widest possible interpretation to
some expressions like employee, continuous sersea&sonal establishment etc. While
doing so, it has protected the interests and rights large number of people who are
poor, ignorant or in a socially and economicallgadivantageous position. Justice P.N.
Bhagwati has saitf

“Time has come when the courts must become thescimurthe poor and struggling
masses of the country... The poor too have civilgtitical rights and the rule of law is
meant for them also.The judiciary has made a sincere attempt for &aigea coherent
socio-economic order based on social justice asitbauman values. However, at the
same time it has also tried to protect the genairbjustified interests of the employers.

(D) The Employee’s Compensation Act, 1923

The Act has been considered as the first piec@@alksecurity legislation. It has been
amended from time to time and has created leght figy certain employees who can
claim compensation for the injury suffered by thieynway of an accident. The Act is a
piece of social security and welfare legislatidis. purpose is to provide compensation to
the workman who suffers some injuries because efatitident arising out of and in the
course of employment. The ultimate object of thet & to maximize the welfare of
industrial workers. Therefore, the intention o flegislature was to make the employer
as insurer of the workman responsible against dee taused by the injuries or death
which happened while the workman was engaged invbi&. Considering the ultimate
object of the Act it is necessary to give a benewbtonstruction to the provisions of the
Act. This Act, not being a quasi penal statutesinme interpreted with sympathetic

*° |bid.

*% |ndian Hume Pipe Limited v. WorkmeRR 1960 SC 251.

" Som Prakash Rekhi v. Union of IndiR 1981 SC 212.

*8 Trading Engineering, New Delhi v. Smt. Nirmala D¢¥DP80) 57 FJR 143.

%9 Haryana Financial Corporation, Chandigarh v. D. 8harma2012-IV-LLJ-42(P&H).
€ people’s Union for Democratic Rights v. Union ofliey 1982-11-LLJ-455.
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leniency and must not be construed very strittlyRoyal Commission on Labour has
also commented upon the then Workmen’s Compensatibim the following mannéf:

“The Workmen’s Compensation Act was framed witiea/ o provide for compensation
to a workman incapacitated by injury from accidefut compensation is not the only
benefit flowing from the Act; it has important effen furthering work on prevention of

accident, in giving workmen greater freedom fronxiaty and in rendering industry

more attractive.”

The expression ‘arising out of and in the courseemployment’ has always been the
subject matter of judicial analysis. Though ih@ possible here to mention all the case
law, yet an attempt has been made to discuss affelnem. In the case dflackinnon
Mackanzie and Co. Ltd. Ibrahim Mohammad IssdR,the Supreme Court analysed the
expression and held that the words ‘arising ouwtraployment’ are understood to mean
that during the course of employment injury hasiited from some risk, incidental to the
duties of service, which unless engaged in the dwing to the master, it is reasonable to
believe that the workman would not otherwise havféesed. Therefore, there must be a
casual relationship between the accident and thpogment®* The words ‘in the course
of employment’ means in the course of work whiol workman is employed to do an is
incidental to it It is essential and relevant to mention here ithétis case the Supreme
Court did not make any contribution at its levegarding the beneficial construction of
this legislation. However, there are certain ott@ses where the judiciary adopted the
benevolent attitude and the Act was construeddiber

Two workmen who had left the harbour premises tokdcoffee and after having coffee
returned to the harbour premises to resume theik.wdhey took a short cut and as a
result of that they were killed by a railway engin®#adras high Court held that the
accident was one which arose out of and in theseoaf their employmerif. In another
case, a boy was employed by the factory in a tegastidake tea from the teashop to
various persons working in the factory. One dayemvithe boy was returning to the
teashop after serving the tea, he was killed bulketowhich was fired by the police in
self-defence when the mob of workmen attacked ttiega It was held that the death of
the boy arose in the course of employnféntf employment is a contributory cause or
has accelerated the death or if death was duentptmthe disease but disease coupled
with the employment, then it could be said that death arose out of employméht.

61 Golden Soap Factory (P) Ltd., v. Nakul Chandra MalndIR 1964 Cal 217.
Report of Royal Commission on Labour, p.298.

% AIR 1970 SC 1906.

® Ibid.

% |bid.

€ K. Ramabraham v. Traffic Manager, Vizagapatn&iR 1942 Mad 353.

7 National Iron and Steel Company v. ManoragrAéR 1962 Cal 143.

% Mackinnon Machenizie and Co. Private Ltd., v. Fi@nandez1969-11-LLJ-812.
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Delhi High Court has held that the workman althoeghployed through contractor for
carrying out repair work in premises of employeonftonnected with his principle

activity, is with Section 2(n) of the Act and elgd to get compensation from employer
under the Act?

It is evident that the attitude of the judiciarystelways been sympathetic to the workers.
It has always made an attempt to confer maximunefiteof this legislation upon the
maximum number of workers.

An employee suffered pain in his chest when he a@®mpanying his manager to a
shop. As a result of that he died on the way t&phal. Gujarat High Court held that the
sudden collapse of the worker is clearly the resithe work he was doing. Therefore,
the widow of the deceased workman was entitlecetacgmpensatioff. If the employee

is suffering from a disease and employment causeslexation of the disease either by
strain or fatigue incidental to employment, the twer would nonetheless be liable for
compensatiof:

There are some other cases where the judiciaryappted the theory of ‘notional
extension of place of employment.’ As a resulthaft maximum benefit of compensation
has been given to a large number of workers or tteppendents. This theory has been
comprehensively discussed by the Supreme Coutidrcase oB.E.S.T. Undertaking,
Bombay v. Mrs. Agnéé The Supreme Court said that it is well settledt ttre
employment of a workman does not necessarily erehvthe ‘tool down’ signal is given
or when the workman leave the actual workshop wheries working, and that there is a
notional extension of the employment of a workmathhn time and space, the scope of
such extension depending on the facts and circunwesseof the given case.

An employment may begin or may end, not only whss workman begins to work or
leaves his tools, but also when he uses the mdatransport to or from the place of
employment? An employee who was standing outside the factaitg ¢o join his duties

was knocked down by a cyclist and died was awam®sdpensation by Gujarat High
Court/* Parents of deceased employee fall in the categfopartially dependents’ on the
earning of deceased workman at the time of hishdeatler section 2(1) (d)(iii) of the
Act.”” However, it is also evident that the judiciarys et permitted the misuse of the

% Govind Goenka v. Dayavaf012-1V-LLJ-157 (Del).
% B. N. Sodha and Others v. Hindustan Titeg77-11-LLJ-95.
™ Amu Bibi v. Nagri Mills Co. Ltg 1977-1I-LLJ-510.
2 1963-11-LLJ-615. Also sed/nion of India v. Noorjahan1979 Lab IC 652.
73 :
Ibid.
" Dudhiben Dharamshi and Others v. New Jahangir Viils Ltd., Bhavnagar1977-11-LLJ
194.
> Raziyaben v. Surrendr2012-1V-LLJ-164(Bom).
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theory of the ‘notional extension of place of enyment.”® Thus, the trend of the
judiciary has been to give comprehensive meanimhsaope to the expression ‘arising
out of and in the course of employment.” Whilerdpiso it has been given liberal
interpretations to the terms like employee, esthblient, wages and notional extension of
the place of employment. Construction of this Aas been stretched to such an extent so
that relief to aggrieved workman may be availabRegarding Maternity Benefit Act, the
Karnataka High Court has held that the benefitdeave etc. under the Act can be
claimed by woman employee engaged on contract,baii®ugh the terms thereof did
not provide for their grarit’.

Conclusion

The judiciary has always performed an active arghitant role for securing the
effective enforcement of the laws providing so@aturity to the employees. These
legislations will have a real meaning if stresdaigl on what is described as ‘remedial
jurisprudence’ through judicial powers. This igally evident from the analysis of
various cases decided by the courts from timente.ti It has taken adequate care that the
poor and ignorant workman might not be deprivedtte benefit of social security
legislations. While doing so, it has also emplesithat the socio-economic goals
mentioned in the Constitution must be achievedutlnothe instrumentality of social
security laws. The trend of the judiciary has alsvheen to widen the scope and ambit of
these legislations. As a result of that it hag/\fdrerally construed and clarified certain
terms and expressions laid down in social secleijislations. The judiciary approach
has always been towards the effective implememtaifahese laws and in this process it
has always observed the principles of natural gasti It has applied the theory of
‘notional extension of the place of employmentamumber of cases. But it has never
permitted the misuse of this theory. The attitutlthe judiciary has always been towards
the humanitarian purpose of the social securityslawherefore, it has always given a
beneficial and most liberal construction to thesed. In the end, it can be concluded that
while interpreting the social security legislatipfpsdiciary has evolved a ‘new labour
jurisprudence’, which provides social securityhie workers.

% see BJenav Deaulbore Colliery v. National Coal Develompm@orporation Ltd, 1977-I-LLJ-
128.
7 C. Vidya Murthy, Bangalore v. Bangalore Metro R&drpn. Ltd.,2012-11I-LLJ-113(Kant).
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Power of Employer and Industrial Courts

Dr. Rajneesh Kumar Patél

Abstract
Before the advent of modern industrial relationfgaophy the doctrine of laissez-faire dominated
the attitude and thinking of policy maker, planaed legislators. However, in the later eighteenth
century the dominant school of jurisprudence was'ttatural law school’, whose basic principle
was “law is what, it ought to be”. The natural laschool relied heavily on reason, equity and
good conscience, and in fact equated it to lawsHarp contrast to the natural law school, in the
nineteenth century the “positivist school” of lalgs taken its birth which is the counterpart of the
“laissez-faire” school in economics. According taig school, law should be distinguished from
morality and the law courts were directed to keepagp from ethical, social and equitable
consideration and strict strictly to the form anettér of the law. The main drawback of the
positivist school was that it was devoid of sociahtent and was strictly formal in nature. It was
increasingly realized that “laissez-faire” only rel in exploitation of the worker and hardships to
the consumers. It was then believed that the “grstatervice which the state could render to
industry was to stand out of its sunshine”. Obvigpube legislators of those days were dead
against any outside an authority’s interventionlabour management. The purely positivistic
approach towards labour management relations hasricted in too much of exploitation of the
working class. As a reaction to the theory of laisfire arose the concept of welfare state in the
twentieth century, which maintained that the thpadty should intervene in disciplinary matters in
the social interest.
Key Words: Employer, Industrial Relation, Laissez-Faire, Trill, Labour Court.

Introduction

With the emergence of the concept dlValfare Stateind collective bargaining, the state

is no longer content to play the part of a passmeoker in an industrial dispute and in

the name of protecting public interest assumedgmiention role in labour management

relations. As a result of this development, the miiehciples of the absolute freedom of

contract and the doctrine tdissez-fairehave now been replaced by new principles of
“social welfare and common good”.

Labour law which is a branch of sociological jurisgence is essentially an abridgement
on the right of freedom of contract and provides ¢bncept of social justice. It was with

this objective in mind that the Industrial Disputést, 1947, a progressive measure of
social legislation, was enacted by the Central dlafyire. It aims at creating conditions

! Associate Professor, Law School, Banaras Hindu Ueisity, Varanasi.
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congenial to industrial peace which means not tmyabsence of industrial conflict, but
also requires the security of jobs. To this end, Alst not only establishes machinery for
settlement of disputes but also provides protectbnworkers from vindictive and
capricious actions of the management and securitfenure against illegal and
unjustified deprivations of employment.

Added to the Industrial Disputes Act, 1947 by ABtef 1971, Section 11-A occupies a
predominant place in the scheme of the Act. Ityviges a platform to a delinquent

workman to represent his case before an adjudgatithority without any fear or favour

from the management side, and confers on the LaBowrt, Tribunals and National

Tribunals certain powers, which they did not haadier. The result is, expanded power
of the industrial adjudicators in the case of désge or dismissal of workmen, enacted in
pursuance of an International Labour Organisatr@eommendation of 1963, as this
provision that is, it now allows the adjudicatingtlzorities, to sit as a court of appeal in
disciplinary cases and substitute their own judgnfienthat of the management and to
interfere with the quantum of punishment awardedthieylatter.

This section 11-A raises a number of issues abtsutadnstitutional validity and
whether it can be given retrospective operationat? The next important issue relates
to scope of enquiry under Section 11-A. In what nen powers conferred by this
Section on the adjudicating authorities are to kerased? When enquiry held is
defective or no enquiry has been held by the enaplthyen can evidence be produced for
supporting his action? What is the meaning and esoaipthe phrases “materials on
record”?

These issues have been considered in a seriesliofajupronouncements of the apex
Court and High Courts as a result of which an irspee body of jurisprudence has
evolved over the years. Yet partially because offlaxting positions taken by various
courts on the contentious, issues and partialhaliee of the lack of uniformity and
consistency in the application of, even well-esdigld principles of law in the cases
decided by these courts. There is a need for attg and dispassionate re-examination
of the law for increasing our understanding of Beclil-Aand suggesting appropriates
measures for improving the existing law and enguiis better implementation and
enforcement.

With these objectives in mind a modest attempt aslenunder this paper to discuss and
examine the provisions of Section 11-A of the Indak Disputes Act, 1947, in the
backdrop of the reported judicial decisions of ®ape Court, and High Courts.

Power of Employers to Maintain Discipline

Maintenance of discipline is necessary pre-requérgmfor smooth running of an
industry. The industrial jurisprudence has therefecognized the power of the employer
to maintain the discipline in the industry. Thatailh disciplinary cases the employer has
the power to take any action against the employreerder to make administrative
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control is a general rule and interference of atheioauthority is exception only. The
power also includes the power to punish the emgdge misconduct. At the same time
the dictate of ‘social justice’ demand that theusig of jobs of the workmen should be
ensured by limiting the exercise of this powerhte tases where the employer’s decisions
is bonafideand not actuated by anyalafideand criminal motives. It is important to note
in this regard that till the enactment of the Irtdias Disputes Act, 1947 the employer’s
will was the last word and final law. Under thediteonal law of master and servant, the
employer enjoyed an unfettered power of “Hire aind"Fover his employees.

General Powers of Employer

In early ages there was the concept of “Hire amd”FRind employer enjoyed unfettered
power over the employee. In those days no restrictias imposed upon the employer
and as a consequence thereof the employer’s wilthe last word and final law. In the
field of labour management the employers enjoyen fgpes power in every period and
in laissez-faire era they enjoyed unfettered powdenwever, in the present period they
enjoy the same powers but with certain restrictisfsch are enshrined under many
legislations. These powers of employer are summar@s under:

(1) Power of Selection

The first power which the employer enjoys is setectof servant. The selection of
employer solely depends upon the will of the emgtoin earlier times or in the period in
which the concept of laissez-faire was prevailitajes never came between the contract
of employment and he enjoyed this power without egsfrictions. But with the coming
of concept of welfare state this power is ho moneestricted. And the selection of
employee is no more depends upon the will of theleyer, the selection should be
based on reasonable criteria which are not arpiad must be fair.

(2) Power of Fixing Remuneration

The second power enjoyed by the employer is thadiof the remuneration. In earlier

times the employer fixes the remuneration on thdirand no laws were there to check
this power and they paid their employees whatdwey teemed fit. In India, there was no
scarcity of human resources and employers expldhed situation as they knew that

there will be no shortage of workers. This lead$ote payment to the workers and the
situation of workers was in bad shape. However,Stee came forward, and enacted
certain legislations which saved the workers framthfer exploitation and imposed the
duty on the employers to pay standard amount oewag prescribed by the state. After
the introduction of Minimum Wages Act, 1948 State ampowered to fix and revised

the minimum wages after every five years and itldfeamandatory for the employers to

pay this minimum wage whatsoever fixed by the Saae no employer can take any kind
of plea for not paying the same.

(3) Power to Imposition of Work
The third power which employer enjoyed is to ditthet worker to do certain activities. In
earlier times this power was exercised withoutrtigkinto consideration the consent of
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the worker. But now days the employers cannot tdicéay worker to do the hazardous
job without his consent. Moreover, laws has beeaced which lays down, that
employers cannot employ child worker to do any hdaas work and a women cannot be
employed to do any work during the night hourgeAthe introduction of Factories Act,
1948 certain facilities and amenities are provittethe workers.

(4) Power of Punishment

Power to punish his employee is the most imponamter of an employer. This power
was also unrestricted and unguided in the erais$da-faire but today it is no more
unguided and this power is not only under the rofesatural justice but under certain
special provisions of Act and judicial pronouncetseiherefore with the emergence of
concept of welfare states, now the power to takeiidtrative action against workmen is
no more power of the employers but it may be scizéd by the adjudicating authorities.

In consequence, the instances of dismissal of werkiyy the management by way of
victimization were not infrequent, and in many cas®rkmen were dismissed without
complying the provisions of standing order of tleenpany or rules of natural justice. In

subsequent years the courts, through a seriesdafigl pronouncements evolved, and
developed a series of broad principles and normgctade the validity or otherwise of the

management’'s order of dismissal or discharge of vaskmen on the charge of

misconduct. In so doing the Courts sought to stelkearmonious balance between the
conflicting interests of the employer and workmepn recognizing the needs of the

industry to maintain discipline and the concernghefworkmen regarding the security of
their tenure.

Thus even prior to S 11-A it was the well settlad lthat no employer could claim an
absolute right to ‘hire and fire’ and the court hadsdiction to examine whether the
termination of service of an employee was a colderaxercise of the power, that is to
say whether, while purporting to exercise the egls right to termination of service in
accordance with the contract the employer in smestaemoved the employee from
service for misconduct without holding the necegsi@partmental enquiry and observing
the rules of natural justice. Thus it is too lmtehe day for an employer to claim the right
of hire and fire an employee as the employer pkeasel thus to completely negate the
security of service which has been secured to indlissmployee through industrial
adjudication for over a long period.

It is true that the Tribunal's power to interferattwthe managerial orders in the
disciplinary matters were limited, but it does nman that Tribunal had no power, at all
indeed whenever it was necessary, the Tribunatigatito go into the merits of the case.

According to old law, i.e. the pre-Section 11-Awlaan employer could not have
dismissed or discharged his employee from senacefi act of misconduct committed
by him unless a domestic enquiry was held in conityr with the principles of natural
justice, into the charges of misconduct leveledresgasuch an employee.
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It depicts from the above discussion that priom&ertion of section 11-A in Industrial
Disputes Act, 1947 employers were enjoying unrefgldi power against their worker. At
that time right of employer was very wide and tloevpr of adjudicating authorities was
so limited, but this situation was taken over by imendment now. In the year of 1971, a
very drastic change took place in the field of isttial adjudication, when the legislature
added a new provision Section 11-A in the IndusBiaputes Act, 1947. In so doing the
legislature made a significant departure, andHerfirst time gave power to an industrial
adjudicator to go into the absolute right life and fire of the management by the
amendment in the Industrial Disputes Adt order to appreciate the ambit and scope of
this provision it is relevant to reproduce the vale Section.

Statutory Provision
Section 11-A: Powers of Labour Courts, Tribunal aNdtional Tribunal to give
appropriate relief in case of discharge or disnhissa

“Where an industrial dispute relating to the disgheor dismissal of a workman has been
referred to a Labour Court, Tribunal or Nationalbtinal for adjudication and, in the
course of proceedings, the Labour Court, TribumaNational Tribunal as the case may
be, is satisfied that the order of discharge omdisal was not justified, it may by its
award, set aside the order of discharge or dismisd direct reinstatement of the
workman on such terms and conditions, if any athiniks fit, or give such other relief to
the workman, including the award of any lesser glumient in lieu of discharge or
dismissal as the circumstances of the case mayre&qu

“Provided that in any proceeding under this Sectiba Labour Court, Tribunal or
National Tribunal, as the case may be shall rely on the materials on record and shall
not take any fresh evidence in relation to the ematiThe purpose of introducing Section
11-A has been to enlarge the power of the adjudgauthorities, and empowering them
to sit in judgement over the will of the employeaisd to award relief of reinstatement or
any lesser punishment in lieu of discharge or disali depending upon the facts and
circumstances of each case. It is important to tlwéé Section 11-A is based on the
recommendations of International Labour Organigatio

The 1.L.O in its recommendation number 119 conaggni“Termination of

Employment at the Initiative of Employer” adopted June, 1963, recommended
that a worker aggrieved by the termination of mgpmyment should be entitled to
appeal against the termination to a neutral bodshsas an arbitrator, a court, an
arbitration committee or similar body, the I.L.Qurther recommended that the neutral
body should be empowered, to order that the wockeicerned unless reinstated with
unpaid wages should be paid adequate compensatiaffiooded some other relief’. In

2 The Amendment Act passed by Parliament and redehe assent of the President on December
8, 1971; The Central Government by notification R0S-11013/1/71-L.R. Dated 15/12/1971,
w.e.f.15/12/1971.
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accordance with these recommendations after 8 &l was introduced in the Rajya
Sabha at 16 November, 1971. Introducing the BilRajya Sabha ShiR.K. Khadilkar
(The then Minister of Labour and Rehabilitationidsa

“The provisions of clause 3 of the Biljive effect to recommendation of the I.L.D. The
National Commission on Labour had also occasionatwsider this bill in its report. It
recommended that the bill should be enacted witdeldy."The philosophy underlying
Section 11-A, is that the matter of dismissal actarge of the employee cannot be left
solely to the dictum of the management, even if éhgloyee concerned is found be
guilty of the charge leveled against Him.

The Section 11-A was inserted to confer power an dljudicators to reappraise the
evidence adduced in the domestic enquiry and tot gmaper relief to workman, power
which the Tribunal did not pass earlfeBince Section 11-A confers a benevolent power
on the Labour Court it should be exercised in fhigtsin which the provision has been
enacted in order to further the intendment and gsef the legislation, keeping a slow
before the mental eye some very important dimensidhe matter.

It emerges from the foregoing discussion that $actil-A of the Industrial Disputes Act,
1947 has been enacted with a view to conferrinipwiohg powers on the adjudicating
authorities, viz. to find out for itself whetheretimisconduct of employee is proved or
not, to reappraise the evidence for itself, to food if the evidence adduced in the enquiry
established the misconduct alleged against the mamk and finally to consider whether
the findings of the employer is correct, and wheth@roper case has been made out or
not.

Changes Brought About by Section 11-A

Now, the question is whether and what extent, 8ectil-A has made changes in the
legal position in the context of Tribunal's powePPovisions of Section 11-A have

opened new vistas in the horizon of Labour-Jurdpnece. After the introduction of

Section 11-A the adjudicating authorities has nowmpwer to interfere with the order of

discharge or dismissal of workmen, if they findattthe dismissal or discharge is not
justified.

It has been settled in a Catena of caskaf the Section 11-A gives power to the Tribunal
to go into the merits of the case and to sit asoarCof appeal over the findings of
enquiry officer, something it could not formerly.d8y virtue of this Section the Tribunal
now is clothed with the power to reappraise thel@ie adduce in the domestic enquiry
and satisfy itself whether the evidence relied gnthe employer established the

3R.M.Parmar v. Guijarat Electricity Boarti982 Lab. I.C. 1031 (Guj.) .

“Indian Aluminium Company Limited v. Labour Couranighi (1991)1 L.L.J.644 (Pat.).
*Workman of Firestone Tyre and Rubber Company v. Mamagement(1973)1 L.L.J.278
(S.C.);See, alsBrem Kumari v. S.C. Ja(h993)1 L.L.J.354 (Del.).
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misconduct alleged against a workman. Thus whatomas in the realm of satisfaction
of the employer has ceased to be so and it is hewsatisfaction of the Tribunal that
finally decides the matter.

It is important to note that prior to Section 11+4#ke Tribunal had no power, if the
enquiry was valid and proper, but this limitatiomsHeen removed by Section 11-A, and
now the Tribunal has power to go into the meritshef case even when enquiry held was
valid and proper. In such cases, now the Tribuhalse power to alter or reduce the
punishment or to fully set-aside the same. Theuhdb has also power to give any other
relief in such cases. Thus, the limitation on Tnlls jurisdiction as delineated in the
Industrial jurisprudence by the decision of apexu€in the case ofndian Iron & Steel
Co. V. Their Workmefi, has now been fully altered by Section 11-A and phier
position no longer holds good today.

What Can Adjudicating Authorities Do: Under Section11-A
Under this section the adjudicating authorities, egercise following powers.

Power to Re-Appraise the Evidence

By virtue of Section 11-A, now the Tribunals hawgrigdiction to re-appraise the
evidence recorded by the enquiry officer. It id&®remembered that, prior to Section 11-
A where the employer had held a proper and valighakiic enquiry before passing the
order of punishment, the Tribunal had no powemterfere with its findings, except in
extra-ordinary circumstances. Likewise, the condofctdisciplinary proceedings and
imposition of the punishment were all consideretb¢omanagerial function, with which
the Tribunal had no power to interfere unless thalifigs were perverse or the
punishment was so harsh as to lead an inferenaetohisation or unfair labour practice.

But, now the Tribunals have power like an Appell@trt and so they have jurisdiction
to re-appreciate the evidence. Workmen of Firestones and Rubber Companyhe
Managemeritlealing with this power, the Apex Court observeat:th

The Words “in the course of adjudication proceeditige Labour Court, Tribunal or
National Tribunal is satisfied that the order afatiarge or dismissal was not justified”,
clearly indicate that the Tribunal now is clotheihwhe power to reappraise the evidence
adduced in the domestic enquiry and satisfy itedgiéther the evidence relied on the
employer establishes the misconduct alleged againsbrkman. Therefore, what was
originally conclusion that could be drawn by an @ngofficer from evidence, has now
given place to the satisfaction being arrived atth®y Tribunal that the finding on the
misconduct is correct.

The view that Section 11-A has clothed the Tribunidh the power to reappraise the

©(1958)1 L.L.J.269 (S.C.).
7 Ibid.
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evidence was also reiterated inRrem Kumari v. S. C. JairP. O.Labour Court and
other$. In this case the Delhi High Court observed:

“The Labour Court was not correct, when it decitieel case by applying the law which
existed prior to introduction of Section 11-A, letact which has resulted in miscarriage
of justice” The Court further observed that witte tmtroduction of Section 11-A, the
position of law has changed, and the Labour Cobaukl have decided the matter
according to the law which existed after the intrctibn of Section 11-A in the Aét.

In this connection it is important to note that trebour Court can apply Section 11-A,
suo-motand it is not to depend on the workman seekingfrediferring to it. A Division
Bench of Gujrat High Court ifR. M. Parmar v. Gujrat Electricity Board, Barotfa
observed that:

“It is not necessary for a workman to plead betaabour Court for reduction of penalty,
with banded knees and folded hands, particularlgnme has been conferred with right
to invoke the said powers of the Labour Court un8ection 11-A for reduction of
penalty”.

Thus the Labour Court can apply suo -motu the Saidtion, even if the relief are not
claimed in the pleadings.After insertion of Section 11-A, even though theley of
dismissal or discharge was preceded by a legapeopkr enquiry the Labour Court has
power to re-appreciate the entire evidence on decor

Power to Substitute its own Finding

Another power confirmed by Section 11-A is subsiiu of its own finding by the
adjudicating authorities in place of managerialdei®. It may be noted that prior to
Section 11-A when a proper enquiry has been held,the finding of misconduct is a
plausible conclusion flowing from the evidence acktliat the said enquiry, the Tribunal
had no jurisdiction to substitute its own findingsit after the insertion of Section 11-A
even in a case where an enquiry has been held bgmgioyer and a finding of
misconduct arrived at the Tribunal can no diffemfrthat finding in a proper case, and
held that no misconduct is proved on material @onme in the enquiry. The Tribunal may
also hold that the order of discharge or dismissabt justified. In other words Tribunal
may held that the misconduct itself is not provedhat the misconduct proved does not
warrant the punishment of discharge or dismi¥s@hus Section 11-A now gives full

8(1993) 1 L.L.J.354 (Del.)

%For the same view See, aBhavani Metal Works v. P.R. Sawh994) 3 L.L.J.supp.711 (Bom.)
19(1983) 1 L.L.J.261 (Guj.)

1 'Workmen Employed in Engine Valves Limited v. Enylalves Limited(1983)2 L.L.J. 232
(Mad.)

Anorkmen of Firestone Tyre and Rubber Company vMaragemen(1973)1 L.L.J. 278 (S.C.);
See alsoRamphool v. State of HaryanB995 Lab.I.C. 1205 (P.H.)
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power to the Tribunal to go into the evidence aais8y itself on both point. In the case
of Baldev Singh WP. O. Labour Court Patiala and Anothéfa roadways bus driver was
dismissed from service for causing damage to thte gbadways to the extent of Rs.
22.50. The Labour Court come to the finding that thspondent held fair and proper
enquiry, but held that the order of dismissal wasi@ous step taken by the management
given the fact that the charges against the workwene of minor nature and accordingly
directed his reinstatement without back wages. High Court upholds the order of
Labour Court and reaffirmed the power the Tributtalpass appropriate orders, in the
circumstances of the case.

In Scooters India Ltd vLabour Court Lucknow& Others?® three inquiries were
conducted in respect of the misconduct of the warkrand consequently his services
were terminated. The Labour Court upheld the figdih misconduct, but at the same set
aside the order of termination and directed hissteitement with 75% back wages. The
order of Labour Court was upheld both by the Higlu€ and the Apex Court.

Again the Rajasthan High Court Rajasthan State Road Corporation Ram Karam
Chauhan and anothérheld that, “even after holding the enquiry as &aid proper the
Labour Court or Tribunal under Section 11-A can ifyodr set aside the punishment as
awarded by the employer”. Similar view has beeretaky the Apex Court ifPalghat,
BP.L. & P.S.P. Tohzpillai vB.P.L. India Limite In the instant case the striking
workman threw stone on the officers going to theéydand caused to the grievous
inquires. On these allegations three workman wesenidsed after due enquiry. The
Labour Court interfered with quantum of punishmant directed reinstatement with
25% back-wages. But the Kerala High Court set asidesaid order. In appeal against the
High Court’s decision the Supreme Court held, “Bleés of the workmen were certainly
misconduct subversive of discipline, but sustaitleel taking of lenient view by the
Labour Court on the ground that the workman aloreawiot members of the assembly”
and uphold the order of the Labour Court.

In, Mathura Prasadv. Union of Indid’considering the entire case law on the subject of
judicial review, the Apex Court ruled that, “When employee, by reason of an alleged
act of misconduct, is sought to be deprived ofliwslihood, the procedures laid down
under the sub-rules are required to be strictlipvedd. A judicial review would lie even

if there is an error of law apparent on the facthefrecord. If statutory authority uses its
power in a manner not provided for in the statutpasses an order without application
of mind, judicial review would be maintainable. Bvan error of fact for sufficient
reasons may attract the principles of judicial gl

31984)4 S.C.C. 519.

141988 (57) F.L.R. 719 (S.C.).
%1995 (60) F.L.R. (Raj.).
161996 (72) F.L.R (S.C.).
17(2007) 1 SCC 437.
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Therefore it depicts from the above discussion titpowers of adjudicating authorities
under Section 11-A have substantially increasedthadlribunal has been vested with
very wide power in granting relief in the case @hdssal or discharge. In such cases the
Tribunals have full power to take differ view frotme enquiry officer and substitute its
own judgement over the will of the management.

Power to Reduce the Punishment

Reduction of punishment is the third power confitiby the Section 11-A to industrial
adjudicators. By virtue of this Section even if fii@unal holds that the misconduct was
proved, it may take the view that proved miscondia®s not merit the punishment of
discharge or dismissal, but a lighter punishmenf. Management ofrissa Road
TransportCorporationLimited v.M.Venkata Rao and Oth&ft was held by the Orissa
High Court that, for theft of two liters of engimal, the punishment of discharge from
service is disproportionate, and it may be seteadBlit, when a&Chowkidaris sleeping
while on duty it amounts to misbehavior and disadiger such misconduct cannot be
said to be disproportionate to the miscondict.

The above view was reiterated in recent caseSofaji v Goderej and Boyce
ManufacturingCo. Limited, Madras& another?® In this case the service of the employee
was terminated on the ground that he has claimmagelling and lunch allowance on the
basis of forged signature. The Labour Court fouhdttthe enquiry was fair, but
directed reinstatement on the ground that the pomést of dismissal for the proved
misconduct was too harsh. But on appeal the Madigs Court held that the Labour
Court has interfered with the quantum of punishnwtiiout any warrant or justification
or plausible reason, and sympathy shown to thagledint workman.

In Mohan Sugar Nail& others vN. T.C. Ltd. and otheré'the service of a workman had
been terminated on the ground of riotous behawlouing working hours and threatening
the enquiry officer that he will be stabbed in chegroceeded with enquiry. The Labour
Court came to, the conclusion that the chargesagtie appellant were established, but
the order of dismissal was shockingly dispropodiento the guilt of the appellants, and
hence directed his reinstatement.

On appeal the High Court confirmed the order oflthbour Court, observing that: “Ends
of justice will be met, if the order of the LabdDourt reinstating in service, but depriving
them of their back wages is upheld”

In AP State Road Transport Corporation ¥ddl. Labour Court cum Tribunal,

181993)1 L.L.J. 468 (Orri.).

A.A.A. Nagarwala v. Kinetic Engineering Limit&995)1 L.L.J. 23 (Bom.).
20(1999)1 L.L.J. 199 (Mad.).

2(1995)1 L.L.J. 110 (Bom.).
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Hyderabad and othef§ a conductor was removed from service for the proved
misconduct of failure to issue tickets. The Lab@aurt in exercise of its power under
Section 11-A set aside the order of removal anelctidd reinstatement with 75% of full
back wages. On appeal the High Court modified tiyguigned order of Labour Court to
the extent that 75% of full back wages is paid oingm the date of passing of the
impugned order of Labour Court.

The decisions mentioned above clearly indicate tt&fTribunal has power to reduce the
punishment, even if the misconduct was proved fairadomestic enquiry. In such cases
Tribunal has to give reasons for interference @nfthdings of enquiry office? A survey

of decided cases on this point reveals that tHeuhal could interfere under Section 11-A
only if the punishment was so harsh as to suggesimisation® It follows that when
there was no victimisation then the reinstatemeamttlte basis of harshness of the
punishment will not be justified.

While author agree that before reducing the pungstirthe Tribunal should give reasons
for doing so, but author do not support any curtaiit of the discretion of the Tribunal in
the matter of punishment, because it is not in mt@owe with the intent of Section 11-A.

| concur with The Supreme Court view Ramakant Mishra .vState of U.P%hat a
punishment which is disproportionate to the offemseviolative of Article 14 of the
constitution of India. It should be remembered teaen though the discharge order may
be fair, it need not be justifi&d.

Concluding Observations

Before insertion of section 11-A, the employers téde powers to punish the workmen.
Most of the time employers use arbitrarily theimeos to punish them. Now by insertion
of section 11-A it reduces the power of employerd make a balance over it. Section
11-A has conferred wide powers on the industrildichtors. By virtue of this Section, they
have power to look into the order of punishment enterfere with the absolute right of

the management. But they are duty bound to exettisse powers in judicial and

judicious manner.

22(1984)1 L.L.J. 128 (A.P.).

“Rajasthan State Road Transport Corporation v. ImdeisTribunal 1999 (82) F.L.R. 766 (Raj.).
%4 General Manager v. RanjeetSingh198ab.1.C. 604 (P.&H.).

% State of Punjab v. Surat Singt985 Lab.I1.C. 11 (P.&H.).

%(1982)2 L.L.J. 473 (S.C.).

?"Himanchal Road Transport Corporation , Shimla vOPLabour Court1981 Lab.l.C. 356
(H.P.).
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Trademark Dilution and Protection in India

Abhishek Kumat

Trademark’s protection under intellectual propeegime is often justified as marks have
the potential to distinguish a product or servit®me owner from that of another. This
particular characteristic of trademark is benefin@at only to the owners of such product
or services but also advantageous to the consuetaube it is supposed to ensure that
the product or service is having the expected lefetjuality as anticipated by the
customer by way of assuring the source or origithef goods or services. One of the
essential requisite for any mark to be eligibletfademark protection is the requirement
of distinctivenes$. Originally, the most important function of trademais source
identification and trademark protection seeks tnmte this objectivé.

Traditionally it was considered that there can heirdringement of a trademark only

when there is a likelihood of confusion as to thigin of Trademark. The touchstone of
any trademark infringement is the “likelihood ofnéasion”. It means whenever any

mark, goods or services is creating confusion énrtiinds of the public about the origin

of the product, it generally constitutes trademarkingement. However much has

changed now and the modern trend is to read irdriment even in situations where there
is no reason for confusion in the case of a wedivkm TrademarK.Dilution of trademark

is one such instance as propagated by Frank Sehneghich marked a fundamental shift
in the way trademark was protecfeBilution of trademark is fundamentally different

from traditional notions of trademark infringemenhich focus on the confusion or

potential confusion of the consumer whereas ditufaxuses on the damage that will be
done to the mark and the trademark own€rademark dilution doctrine also reflects a
concern that there is an ever increasing demanexXtending the ambit of protection

granted to well established trademark which has laeeepted positively by the judicial

decisions in India.

! Assistant Professor, Department of Law, UniversityAllahabad, Allahabad, U.P.

2N.S. Gopala Krishnan and T.G. Agith&rinciples of Intellectual Property 118, (Eastern Book
Co., Lucknow 2009).

% T.G Agitha, “Trademark dilution: Indian approach0 Journal of Indian Law Institutg@. 340
(2008).

* Supra note 2t p. 486.

® Supra note at p. 340.

® Neil Wilkof & Shamnad Basheer (edsQyerlapping Intellectual Property Right842, (Oxford
University Press, New Delhi, 2012).
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Meaning of Trademark Dilution

Trademark Dilution in a trademark law permits thener of a famous trademark to
protect its mark by forbidding others from usingttmark in a way that would lessen its
uniqueness. In most cases, trademark dilution u@ghn unauthorised use of another’s
trademark on products that do not compete with,hene little connection with, those of
trademark owner.

Trademark law is generally focussed on the needdosumer protection. Consequently,
trademark law traditionally concerned itself witkuations where an unauthorised party
sold goods that are directly competitive with orledst related to those sold by the
trademark owner. A trademark is diluted when the afssimilar or identical trademarks
is in other non-competing markets means that gdetnark in and of itself will lose its
capacity to signify a single source. In other wordslike ordinary trademark law,
dilution protection extends to trademark uses tlanot confuse consumers regarding
who has made a product. Instead, dilution protactiav aims to protect sufficiently
strong trademarks from losing their singular assomn in the mind with a particular
product. It is believed that misrepresentation eadbe claimants sign to become familiar
or common and as a result of which the abilityhaf trademark to attract the consumer is
undermined, moreover the puling power or the goildofithe trademark is diluted.

Types of Dilution of Trademark
The Dilution of Trademark usually occurs in two way

Blurring — Blurring means erosion or watering down of thistinctiveness, uniqueness,
effectiveness and prestigious connotations” oftthdemark. Blurring occurs when the
power of the mark is weakened through its iderdgtfiom with dissimilar goods such as
“Kodak shoes, Mercedes undergarments, Honda ueridny sandal soap, and Wal-
Mart food, Rado Cycles, Xerox cigarettes” &tlthough neither example is likely to
cause confusion among consumers, but each dilsedistinctive quality of the mark.
The U.S Law defined dilution by blurring under sewt43 (c) (2) (b) of the Lanham Act,
1946°. It says that “dilution by blurring” is an assdm arising from the similarity
between a mark or trade name and a famous markntpairs the distinctiveness of the
famous mark. In determining whether a mark or tnaalme is likely to cause dilution by
blurring, the court may consider all relevant fastimcluding the following:

1) The degree of the similarity between the mark adér name and the famous
mark.

" Lionel Bently and Brad Sherman, “Intellectual Redy Law”, 722 (Oxford University Press,
New Delhi 2003).

8 Robert N. Klieger, “Trademark Dilution: Whittlingway of the Rational Basis for Trademark
Protection”, University of Pittsburgh Law ReviewpNV58, 1996, at p. 789, 790.

® Supra noteb at p. 242.

19 As amended by the Trademark Dilution Revision #{c2006 in United States of America.
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2) The degree of inherent or acquired distinctiveroéske famous mark.

3) The extent to which the owner of the famous masnigaging in substantially
exclusive use of the mark.

4) The degree of recognition of the famous mark.

5) Whether the user of the mark or trade name intetmleteate an association with
the famous mark.

6) Any actual association between the mark or tradeerand the famous mark.

Tarnishment

Tarnishment means “weakening of a mark through wmsg or unflattering
associations”. It occurs when the mark is casninflattering light, typically through its
associations with inferior or unseemly productsservices. S. 43 (c) (2) (c) of the
Lanham Act,1946 defined Dilution by Tarnishmenttas an association arising from the
similarity between a mark or trade name and a famoark that harms the reputation of
the famous mark. It generally arises when the pfeimtrademark is linked to products
of shoddy quality, or is portrayed in an unwholesoar unsavoury context likely to
evoke unflattering thoughts about the owner’s pobdli is important to note that for a
case of dilution to be made, the mark has to beotsmnand that use of the dissimilar
good has to cause harm to its hard-earned répute.

In such situations, the trademark’s reputation emmdmercial value might be diminished
because the public will associate the lack of dquali lack of prestige in the defendant’s
goods with associate the lack of unrelated goodbeoause the defendant’s goods with
the plaintiff's unrelated goods, or because theewigéint’'s use reduces the trademark’s
reputation and standing in the eyes of consumeasrd®mlesome identifier of the owner’s
products or services.

Comparison between India and U.S. Law

If the Indian law is compared with the United Ssaté America’s Anti-Dilution law than

it may have to be stated that the Indian law da#smatch the standards as envisaged in
the American law. The Lanham Act, 1946 of the'Ugquires the mark to be “a famous
mark that is distinctive, inherently or through aicgd distinctiveness” to attract an
action for dilution. For being famous, the mark ded¢o be widely recognized by the
general consuming public of the US as a designaticource of the goods or services of
the mark’s owner. In determining whether a markspsses the requisite degree of
recognition, the court may consider all relevactdss, including the following:

i) The duration, extent and geographic reach of adusgtand publicity of the mark,
whether advertised or publicized by the owner odtharties.

Y Clarisa Long, “Dilution”, Columbia Law Review, V.al06 Issue 5, 2006, at p. 1034.

2pvailable on http://www.tms.org/pubs/journals/Joratters/matters-9610.html. accessed on
07/06/2017 at 12:45 pm.

13 As amended by the Trademark Dilution Revision #{c2006.
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i) The amount, volume and geographic reach of salgeads or services offered under
the mark.
iii) The extent of actual recognition of the mark.

On the other hand, before the Trademarks Act, 1889 enacted; the trademark law in
India was governed by Trade and Merchandise MardtsofA1958. The Trademark Act
of 1958 did not have requisite provisions to dedlhvthe issue of dilution of trademarks
and so it was left to the Indian judiciary to paeiremedy in cases of dilution.

The Delhi High Court in the case bhimler Benzaktiegesellschaft & Anr. v. Eagle Flask
Industries Ltd.! pointed out:

[Tlrade Mark law is not intended to protect a perato deliberately, sets out to take the
benefit of somebody else’s reputation with refeeetw goods, especially so when the
reputation extends worldwide. By no stretch of imatjon can it be said that use for any
length of time of the name-Mercedes should be not, objected to.” “In thednstase,
—Mercedes is a name given to a very high pricedesstiéemely well engineered product.
In my view, the defendant cannot dilute that byrusdethe name Mercedes with respect
to a product like a thermos or a casserole.

This cas® explains the judicial reasoning on trademarktiituwithout examining the
intricacies of its concept prior to the enactmehnthe Act of 1999. The facts of this case
include the use of the device mark where the w@&enz” along with a “three pointed
human being in a ring” was used for defendant’immear clothing line. The Delhi High
Court granted injunction to the plaintiff ignorirlge defence of ‘honest and concurrent
use’ and noted that replication of a mark suchfd®8enz” by anyone would result in a
violation of the trademark law in Indi&.The court without analysing the concept of
dilution, or any legal principles underlying tradem violations for that matter, the court
vehemently attacked “the great perversion of therigating to Trademarks” carried out
when “a mark of the order of the “Mercedes Benz'swambled by the defendants by
using it on the undergarments. The case is thied&se law in India which restrained the
defendant from using the plaintiff's famous marktheut attracting any analysis of
likelihood of confusion or deception into scene.

When the Trademarks Act, 1999 was finally enactkd, concept of dilution was also
statutorily incorporated by virtue of section 29¢4)this Act. This section provides that a
registered trademark having reputation in Indianisinged in the case of use of an
identical or similar mark even of dissimilar godizisa person who uses it in the course of
trade, if such use is without due cause and “takdair advantage” or is detrimental to
the distinctive character or repute of the regestdrademark. Unlike the other provisions

1 Daimler Benzaktiegesellschaft & Anr. v. Eagle Flastustries Ltd. ILR (1995) 2 Del 817.

15 bid.

®Available on  http://www.rslr.infuploads/3/2/0/5/3WL09/2._trademark_dilution.pdf last
accessed on 07/06/2017 at 12:49 pm.
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dealing with infringement, there is no requiremehtonfusion under this section. This

provision has helped in setting the standards wieh courts must ascertain before

granting any remedy in cases of dilution wheregrghhas been uses on dissimilar goods
or services, of marks which has a “reputation idid, if such use is without due cause

and “takes unfair advantage of or is detrimentathto distinctive character or repute of

the registered mark”. If this provision is compaseith the US Act it can be seen that

Federal Dilution Act of the US appears to be srics under the US law, there is no
requirement of the marks to be “famod5”.

Important Indian case law

Caterpillar v. Mehtab Ahmelf in this case, the plaintiff, a U.S. based compaag using
trademarks ‘caterpillar’ and ‘cat’ in respect of maacture for construction, mining,
roads, building agriculture industries, footwead @arments etc. since 1904 in the U.S.
But they neither got the mark or logo registeredniia for footwear till the time of the
decision nor the products were sold in India. D&t was selling articles including
footwear under the trademark ‘cat’ and ‘caterpillarindia. However, as the plaintiff's
trademark enjoy, a reputation and goodwill as teyextensively sold and advertised in
the U.S and in other countries, it is averred ke phaintiff's that there is a spill over of
reputation into India and among the relevant custsm

While deciding this case, the Court compared tadamark like a property and said that
unauthorised use would result in trespass. As lpeicourt, adoption of similar or near
similar marks, even in respect of same goods, Ipsequent user would result in the
dilution of the mark. In this case, the court alsxepted the theory of spill over of
reputation as sufficient to constitute tradematltitin. The court held that the mark of
the plaintiff has become synonym for quality of thigegree and adoption of its name
along with distinctive and unique characteristick style by defendants disclose
propensity to trade or cash upon goodwill and ragan of the plaintiff's trademark and

it is nothing but piracy of trade name.

Aktibolaget Volvov. Volvo Steels Limitéd this is another case in which remedy was
granted under trademark dilution. In this casessafeplaintiff's products in India were
absolutely insignificant and the activities and durets of the plaintiff's and the
defendants were different and distinct. The cauthis case concluded that the plaintiff's
brand name ‘Volvo’ have reputation and goodwill ailnghout the world therefore
protection for dilution can be granted. The coulsbalid not discuss or analyse the scope
or meaning or extent of the concept of dilution.ikshis case the plaintiff did not sell his
products in India, the courts should have adoptstfiet stand against granting remedy
for dilution as the alleged mark would have faitedsatisfy the criterion of well known

" Supra notes at p.350.
182002 (25) PTC 438 (Del).
191998 PTC (18) 47 (Bom.) (DB).
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mark under the trademark act, 1999. But the coevenlooked into the nature of the
distinctiveness of the mark which is of paramoumpartance in cases of dilution.

Instead of searching for the reputation of thenpitiis mark, the court questioned the
reasons for the defendants’ adopting the word “@olit is not clear how this becomes
relevant when the plaintiff's mark itself is notnfaus enough among the general
consuming public in India so as to indicate a catior or association in the minds of the
public between the plaintiff and the mafk.

ITC Ltd. v. Philip Morris Products SA & OR.in this case, the two marks in question
belonged to two companies with well-establisheditatons in India. The plaintiff, ITC
Ltd., argue that in the year 2008, Philip MorrigiHzegun using a hollow flaming roof
design similar to the “WELCOMEGROUP” mark that IT@d been using in respect of
its hospitality business for many years. ITC Ltthimmed that Philip Morris has done
away with its traditional roof design used for netikg Marlboro cigarettes in India and
has been using a mark similar to theirs. ITC kwhtended that the persistent use of the
mark on the covers of the Marlboro cigarettes, hhd effect of diluting the
distinctiveness of ITC's trademark, and therebygbduelief on the basis of Section 29(4)
of the Trademarks Act, 1999.

In this landmark judgement, the Court engaged ineatensive discussion on the
trademark dilution doctrine. The court, for theyérst time in this judgment, stated that
the test evolved for the traditional trademarkimgement actions were inapplicable or
inapposite to cases falling under Section 29(4), ab8 consequently detached the
likelihood of confusion test from all actions fallj under this clause. The Court pointed
out that the absence of a presupposition of infimgnt under Section 29(4) of the Act of
1999, unlike the other clauses of Section 29, wagastive of the legislative intent

requiring a higher standard of proof for the cda#ting under Section 29(4) of the Act of

1999.

On the basis of the facts, the Court stated thepthintiff had failed in making out a case
of dilution of the ‘WELCOMEGROUP' logo. The courteepted the claim that its brand
had acquired distinction in the hospitality seaod further added that the plaintiff was
required to show that the logo had been diluted rastcthat it's “WELCOMGROUP”
brand was affected.

2 Supra notes at p.363.

21166 (2010) DLT 177.

?2 Sumatha Chandrashekaran, ‘ITC loses TM Dilutiosecagainst Philip Morris’, available at
http://www.spicyipindia.blogspot.com/2010/01/itsks-tm-dilution-case-against.html, (last
accessed 10/06/2017 at 09:45 am.).

% Available on http://www.rslr.infuploads/3/2/0/580109/2._trademark_dilution.pdf last
accessed on 10/06/2017 at 10:11 am.
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There are many other cases ligaxo India Ltd. And Anr vDrug Laboratorie$* ,
Honda Motors Company Limited @haranjit Singh and Othefsin which the Courts
have applied the concept of dilution without dising the intricacies of the concept of
dilution and its extent and ambit. A close analysigals that the court in almost all these
cases never bothered to analyse the conceptuatdatiffes, if any, between infringement,
passing off and dilution of trademark.

In a case filed bKamdhenu Ispat Ltdbefore Delhi High Court, Justice Ravindra Bhat
held that in order to get remedy under dilution #tandard of proof to establish
reputation of the alleged trademark was rather kgt would require the plaintiff to
conclusively establish that the reputation and galbaf the mark transcended the main
business of the plaintiffs. In this case the plffiltad at best managed to establish its
reputation with respect to steel bars and not toather class of goods. Moreover there
was least possibility of the customers getting ueafl as the nature of products is totally
dissimilar: one being used for steel and otherdeased for pickles. On the basis of these
arguments suit was dismissed stating thke “plaintiff has not been able establish the
case for either infringement by dilution or of tberporate name, by the defendant; the
suit itself does not disclose any cause of actionany of the reliefs claimed. The suit
and pending applications are therefore rejectedthia circumstances, there shall be no
order on cost§?®

Conclusion

After analysing the dilution of trademark it is Wwahderstood that dilution is a concept
which reduces the uniqueness of famous trademaits mnauthorized use and seeks to
increase the ambit of protection to the tradem@be main difference in infringement
and dilution is that infringement took place in Barly or identical goods or services
while dilution takes place in other non-competingpds. When we compare the anti
dilution laws of America and India, we come to tenclusion the American law on
dilution of the trademark law is very strict an@al while on the other hand Indian law
on the same is still evolving and is in processeatfling down.

The U.S. system only grants protection to the fasnmiarks against dilution while India
uses the concept of the “well-known” mark for thetpction of the trademark against
dilution. The Indian Trademark act, 1999 does matwda distinction between ‘famous
and well-known’ marks. But the U.S laws have expidi to some extent the difference
between ‘famous and well-known’ marks. It says tffamous” marks are a special
category of well-known marks and are traditionabnsidered to have a higher degree of
reputation than well-known marks. Hence, it is déedid that “famous” marks deserve a
broader scope of protection. The yardstick for amayk to become famous mark and thus

242002 (25) PTC 105 (Del).

%2003(26) PTC 1 (Del).

% Available on https://spicyip.com/2010/10/delhi+igourt-raises-threshold-for.ntml  last
accessed on 04/06/2017 at 12:30 pm.
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become eligible for protection against dilutiorhigher as compared to the well known
marks which is healthy practise. The courts whitangng remedy under dilution
doctrine must strike a balance between the owndraolemark and the interest of the
consumers; even if courts lean more towards furigethe public interest by relying
more on the interest of consumers through layingidetrict interpretation of well
known marks or by raising the bar for the markgebremedy against dilution will be a
healthy practice.

As the application of dilution is confined to thermcompeting marks, the Court has to
adopt a careful approach in examining whether tieeetual dilution or any possibility
of actual dilution before granting any remedy. Hegare the doctrine of dilution is not
entirely ill-conceived because preventing dilutiorappropriate cases also serves a larger
public interest as it will reduce aggregate consucoafusion and also help the owner to
focus on the quality of his products.
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Governmental Initiatives for Curbing Black Money in India
Dr. Anjali Agrawal*

A white paper on black money issued by the finamdmristry in 2012 defines black
money as “as assets or resources that have nbekarreported to the public authorities
at the time of their generation nor disclosed #toint of time during their possession.”
The same report also admits, “There is no unifoefinition of black money in the
literature or economic theory.”

The Cambridge Dictionary makes it somewhat simpleenit says that black money is
“money that is earned illegally, oron which the es=sary tax is not paid.In its 1985
report on Aspects of Black Economy, the Nationatitante of Public Finance and Policy
(NIPFP) defined 'black income' as 'the aggregatéscomes which are taxable but not
reported to the tax authorities'. Further, blackbimes or unaccounted incomes are 'the
extent to which estimates of national income artpuiuare biased downwards because of
deliberate, false reporting of incomes, output tedsactions for reasons of tax evasion,
flouting of other economic controls and relativetives'.

Thus, in addition to wealth earned through illeg@ans, the term black money would
also include legal income that is concealed frofpliptauthorities:

« To evade payment of taxes (income tax, excise datgs tax, stamp duty, etc);

« To evade payment of other statutory contributions;

« To evade compliance with the provisions of indastiaws such as the Industrial
Dispute Act 1947, Minimum Wages Act 1948, PaymeihBonus Act 1936,
Factories Act 1948, and Contract Labour (Regulatiod Abolition) Act 1970;
and / or

« To evade compliance with other laws and adminisgirocedures.

The government has taken a number of steps toltadk money. The responsibility of
dealing with the challenge of unaccounted wealti &8 consequences is jointly and
collectively shared by a number of institutions dogling to the central and state
governments. This includes various tax departmeritch are assigned the task of

! Assistant Professor, Faculty of Law, B.H.U. Vararias
http://www.finmin.niccin/reports/WhitePaper_ Backhy2012.pdf, accessed on 11 January
2017.

*http://dictionary.cambridge.org/dictionary/engliskalck-money, accessed on 11 January 2017.
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enforcement of tax laws. Among them the importargsoare the CBOfTand the Central

Board of Excise and Customs (CBEC). However, themee various other regulatory
authorities undertaking supervision and policinghey include the Enforcement
Directorate (ED), Financial Intelligence Unit (FIUEconomic Offences Wing of the
State Police, Central Bureau of Investigation (CBrious Frauds Investigation Office
(SFIO), and Narcotics Control Bureau, National btigation Agency (NIA), and the

High Level Committee (HLC), which also play animgzont role in fighting the menace
of black money.

This article discusses the role of government td dlack money in India. For the
smooth functioning of the economy, the Governmext introduced following measures
to combat the menace of the parallel economy. Marimstitutions Established by
Government for Curbing Black Money India has follog institutions for preventing,

finding and investigating underground economy alaglkbmoney.

1. Central Board of Direct Taxes
Itis a statutory authority functioning across Indiader the Central Board of Revenue Act
of 1963. The Member (Investigation) of the CBDT mises control over the
Investigation Division of the Central Board of DiteTaxes. The Member is a high
ranking IRS officer of the rank of Special Secrgtarthe Government of India.

2. The Director General of Income Tax (International Taxation)
It is in charge of taxation issues arising fromssrborder transactions and transfer
pricing. This organization, is primarily responsilfor combating the menace of black
money, has offices in more than 800 buildings spmzer 510 cities and towns across
India and has over 55,000 employees and even esggoyho are deputed from premier
police organizations to aid the department.

3. Enforcement Directorate
It was established in 1956. It administers the pgions of the Foreign Exchange
Regulation Act of 1973 (FERA), later updated todtgn Exchange Management Act of
1999 (FEMA). It is entrusted with the investigatiand prosecution ofmoney-laundering
offences, confiscation of the proceeds of such &rimatters related to foreign exchange
market and international hawat@nsactions. This India-wide directorate, withudsmn
major financial centers in India, has 39 officed 2000 employees.

4. Financial Intelligence Unit
It has been operating as a separate investigatitity esince2004.This government
organization for receiving, processing, analyziagg disseminating information relating
to suspect financial transactions. It shares thrimation with other ministries,
enforcement and financial investigative agenciestate and central government of India.
Every month, it routinely examines about 700,00&gtigative reports and over 1,000

“Central Board of Direct Taxes.
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suspect financial transaction trails to help idgnéind stop black money and money
laundering.

5. Central Board of Excise and Customs (CBEC) and Dirgtorate of
Revenuelntelligence

It is the apex intelligence organization respormsifir detecting cases of evasion of
central excise and service tax. The Directoratecldps intelligence, especially in new
areas of tax evasion through its intelligence netvaxross the country and disseminates
information across Indian government organizatidns issuing Modus Operandi
Circulars and Alert Circulars to appraise field mations of the latest trends in tax
evasion. It routinely arranges for enforcement afpens to research into the evasion of
duty and taxes.

6. Central Economic Intelligence Bureau

It functions under India's Ministry of Finance. i responsible for coordination,
intelligence sharing, and investigations at naticas well as regional levels amongst
various law enforcement agencies to prevent firrarimes, generation and parking of
black money and illegal transfers. This organizatisaintains constant interaction with
its Customs Overseas Investigation Network (COIffices to share intelligence and
information on suspected international financiaingactions. The COIN offices gather
evidence through diplomatic channels from the fgreiustom offices and other foreign
establishments to establish cases of mis-declar&idelp identify and stop tax evasion
and money laundering.

Various Committees set up by Government on Blackégd

1. Ayers Committee (1936)

Even in colonial India, numerous committees anareffwereinitiated to identify and

stop underground economy and black money with t& gfincreasing the tax collection
by the British Crown government. For example, ir8@%Ryers Committee investigated
black money from the Indian colony. It suggestedomamendments to protect and
encourage the honest taxpayer and effectivelywligalfraudulent evasion.

2. MC Joshi committee (2011) on Black Money

After a series of ongoing demonstrations and ptetesross India, the government
appointeda high-level committee headed by MC Jtshithen CBDT Chairman in June
2011 to studythe generation and curbing of blackeyo The committee finalized its

draft report on 30January 2012. Its key observadimhrecommendations were:

1. The two major national parties claim to have incerné merely US$85 million
and US$34 million. But this isn't "even a fractioaf their expenses. These
parties spendbetween US$1.7 billion and US$2.6obilannually on election
expenses alone.

*http://www.incometaxindia.gov.in/Pages/about-usic@rboard-of-direct-taxation.aspx.
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2. Change maximum punishment under Prevention of @tom Act from the
present 3, 5 and 7 years to 2, 7 and 10 yearsougommprisonment and also
changes in theyears of punishment in the IncomeAtax

3. Taxation is a highly specialized subject. Basedlomain knowledge, set up all-
Indiajudicial service and a National Tax Tribunal.

4. Just as the USA Patriot Act under which global riitial transactions above
athreshold limit (by or with Americans) get repartéo law enforcement
agencies,India should insist on entities operatmdndia to report all global
financialtransactions above a threshold limit.

5. Consider introducing an amnesty scheme with redypesdlties and immunity
fromprosecution to the people who bring back blackey from abroad.

3. The Wanchoo Committee’s Recommendatiofis

The Wanchoo Committee recommended a check on tsiav and proliferation of

blackmoney.However, one aspect of tax-evasion vegtented by the Committee and it
was simplification of tax laws. Unless the tax laare simplified and rationalized, tax-
evasion cannot be checked. Moreover, simple filetgrn procedure should be laid down
so thateven a layman could file it without resagtbo the help of lawyers and experts.
Some of the recommendations of the Wanchoo Conenfiteve been implemented by
theGovernment. But a great deal of work still ne¢dsbe done in this matter. If
therecommendations of the committee are implemeintetthe right earnestness, they
wouldmitigate the magnitude of tax-evasion to asiderable extent. However the
problem cannotbe solved unless we, the peopledif,mealize our moral responsibility
of contributing ourefforts in the building of natioThis can be done only if hard work
and honest enterprisebecome truly rewarding. Santgthore effective and meaningful
should be done to stop the generation and prdiiéeraf black-money.

4. The other committee®

The other committees were the Dangli Committee ontf@ls and Subsidies (1980), the
Rajah Chelliah Committee, and the National Institoit Public Finance and Policy (1985)
etc.

5-Special Investigating Team (SIT)

The Union Cabinet on May 2014 approved the corigiituof a Special Investigating
Team (SIT) to implement the decision of the Hontwa&upreme Court on large amounts
of money stashed abroad by evading taxes or gedetfatough unlawful activities.

Other Measures

White paper/May 2012/ Black money/Ministry of firan department of revenue. New Delhi.
"http://www.directorateofenforcement.gov.in.

8Sukanta Sarkar (2010). “The parallel economy inidndCauses, impacts & government
initiatives”. Economic Journal of Development Issugolume 11-12 no.(1-2) p.124-134.
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1. Tax Information Exchange Agreements

To curb black money, India has signed TIEA with dduntries -Gibraltar, Bahamas,

Bermuda, the British Virgin Islands, the Isle of M#he Cayman Islands, Jersey, Liberia,
Monaco, Macau, Argentina, Guernsey and Bahrain &money is believed to have

beenstashed away. India and Switzerland, claingpart, have agreed to allow India to
routinelyobtain banking information about IndiansSwitzerland from 1 April 2011.

2. Direct Tax Laws Committee' in June 1977 (DTLC)

With a view of bringing about simplification andtiomalization of the direct tax laws,
theGovernment appointed a committee of experts knaw the "Direct Tax Laws
Committee' inJune 1977. The recommendations o€tiramittee are being processed for
implementation.In 1976 the Government imposed dutstey obligation on the
management to carryoutphysical verification of d@ssets for the satisfaction of the
auditors to ensure that no money iscreated throloglsale of fixed assets. Management
is also obliged to maintain a properrecord of #ie sf scrap.

3. Voluntary Disclosure Scheme (VDS)

The Government has floated various voluntary dsale schemes to determine the
blackmoney. In 1951, a voluntary disclosure schewitk relaxation in panel provision
was introduced. It resulted in total disclosuresoaming to Rs.71 crores and tax
collection of Rs.11crores only. Up to 1968 a tatahcealed income of the order of Rs.
519 crores was declared on which Rs.131 crores paitkas tax; this further highlights
the failure of theGovernment to unearth black ineenThe wealth disclosed under the
scheme will attractincome tax, but not wealth tdJnder the scheme, previously
undisclosed income reported bythe declarant, wilsbbject to tax at the rate of 30% for
individuals and 35% in other cases.Further, thefiée Minister has announced that the
declarant will not be liable to payinterest or déaa and will be granted immunity from
prosecution under the Income tax Actl961, Wealth Aat, 1957, Foreign Exchange
Regulation Act, 1973 and Companies Act, 1956.

VDS 1975

Under the voluntary disclosure scheme in 1975, Maoatiies were imposed on the
personsdisclosing black-money voluntarily. Curbimfgthe smuggling activities in the

country hasbeen the main concern of the GovernmEm, conservation of Foreign

Exchange andPrevention of Smuggling Activities Aeis passed for this matter on 19th
December, 1974.

VDS 1997-98. Finance Minister Mr. P. Chidambaramilevhresenting 1997-98 budgets
announced aVoluntary Disclosure Scheme (VDS). MalynDisclosure Scheme which

was extensivelyadvertised yielded tax revenue oflRs500 crores an unprecedented
revenue gain fromany VDS scheme launched sincmttependence.

4. Income Declaration Scheme, 2016
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Income declaration scheme,2016 was an amnesty schatroduced by Narendra
Modi led Government of Indiaas a part of the 20h6on budgetto unearth black
money and bring it back into the system. Lastimgmrl June to 30 September, the
scheme provided an opportunity toincome tax analtivetax defaulters to avoid
litigation and become compliant by declaring thessets, paying the tax on them and a
penalty of 45% thereafter.The scheme guaranteedimtynfrom prosecution under the
Income Tax Act, Wealth Tax Act, 1957, and the Ben@ransactions (Prohibition) Act,
1988 and also ensured that declarations underutdamot be subjected to any scrutinizes
or inquiries.

5. Pradhan Mantri Garib KalyanYojana 2016 (PMGKY)

In this backdrop, an alternative Scheme namelyxatian and Investment Regime for
Pradhan Mantri Garib Kalyan Yojana, 2016’ (PMGKYgshbeen proposed in the Bill.

The declarant under this regime shall be requingohly tax @ 30% of the undisclosed
income, and penalty @10% of the undisclosed incéagher, a surcharge to be called
‘Pradhan Mantri Garib Kalyan Cess’ @33% of tax Isogproposed to be levied. In

addition to tax, surcharge and penalty (totalingapproximately 50%), the declarant
shall have to deposit 25% of undisclosed income eposit Scheme to be notified by
the RBI under the ‘Pradhan Mantri Garib Kalyan D&p8cheme, 2016’. This amount
is proposed to be utilised for the schemes ofatran, housing, toilets, infrastructure,
primary education, primary health, livelihood, egn that there is justice and equality.

6. Demonetization

Demonetization is an act by which government o&tiom strips the circulation of one or
more than one currency unit of its status as d kegaer. The process of demonetization
involves either totally withdrawing currency unéad introducing new currency units of
same denomination which are being demonetized onplmiely replacing the old
currency with new currency of different denominatio

In 1946, demonetization was resorted to but theediTaxes Enquiry Committee in
itssmallproportion of total notes in circulation svdemonetized in 1946 and its worth
was Rs.1, 235.93 crores. On January 16, 1978 ddinatien of high demonetization
notes was introduced. The high demonetization r@desn that day amounted to Rs. 146
crores. Notes tendered to Reserve Bank of Indiauated to Rs. 125 crores as per data
available till August 1981Government of India announced that Five hundredi @ne
Thousand rupee notes ceased to be legal tender trermidnight at 8 November,
2016.This process of demonetization is largely doeegping in mind to eliminate black
money which cast a long shadow of parallel economypur formal economy. 1946 and
1978 both public were aware that the demonetizatth be introduced by the
government sooner or later, therefore the demami@diz at that time could not produce
any substantial gain the economy. But the demaat@iz 2016, is different from the

°Lekhi, 2003, 195.
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demonetization done in 1946 and 1978, is that & kept very secret, so that the black
money hoarders could not get any time to conveit thlack money into white money.

7. Measures to Check Tax Evasion

Dealing with tax evasion has always been one of iiest difficult challenges
forgovernments all round the world. Tax evasiordime by individuals belonging to
differentstrata of the society in different wayss per the surveys and reports, there are
many peoplewho provide false income details totalxeauthorities to reduce the amount
of liability. The income tax evasion penalties ¢ealp the government recover maximum
amounts in the formof tax and utilize the money tfeg benefit of the common public.
Tax evasion is one of thebasic causes to gendratblack income. Therefore, various
measures were undertaken toplug the loopholesxirvasion. Most of these measures
were based on thee commendations of various coaaaitind commissiongz, Taxation
Enquiry Commission (1953), Administrative Reformen@nission (1969), Direct Tax
Enquiry Committee (1971) etc. Most of these recomatagions were an upgrading in tax
laws (Charlie, 2010).

8. The Prevention of Money Laundering Act, 2004

Section 3 of the Act makes the offense ofmoneylatind cover those persons or entities
who directly or indirectly attempt toindulge or kmimgly assist or knowingly are party or
are actually involved in any process oractivity mected with the proceeds of crime and
projecting it as untainted property, suchpersoremtity shall be guilty of offense of
money laundering. Section 4 of the Actprescribasighument for money laundering with
rigorous imprisonment for a term which shall notléss than three years but which may
extend to seven years and shall also be liabletoviihich may extend to five lakh rupees
and for the offences mentioned [elsewhere] theumésit shall be up to ten yeHrs

9. National Housing Bank Scheme

In July 1991, the Union Finance Minister projecéexew scheme National Housing Bank
Scheme to persuade black money back into the regfiéd operations of the national
economy. The scheme offered possessors of unaecbdot money an opportunity
todeposit any quantity of money (with a maximum itiraf Rs. 10000) with NHB
withoutdisclosing the basis of funds. Some scholase maintained that all these
measures havetouched only the tip of the icebdigpfAchemes have hardly fetched Rs.
5000 crore over aperiod of fifty years. The maiavadvack in these schemes is that they
touch the black money already created but they dbgo into the root cause of
generation of black money. Unless this problemackled, the menace of black money
will continue to increase.

10. PAN Mandatory for High Value Transactions

%came into effect on 1 July 2005.
“Money laundering 2010.
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Permanent Account Number (PAN) is now quoted cosyily for all transactions
above Rs. 2 Lakh from January 2016 and will beiapple on all sales and purchase of
goods and services and for all modes of paymenhN RBAalready a must for almost all
financial sector transactions, car purchases anbuto immovable property above a
certain limit. Similarly, PAN is mandatory for theurchase of cash or prepaid cards
amounting to Rs. 50,000 or more in year.

11. Benjamin Transactions (Prohibition) Amended Act 2016

Though the Benami Transactions (Prohibition) A&88 has been on the statute book
since more than 28 years, the same could not be pdrational because of certain
inherent defects. With a view to providing effeetivegime for prohibition of benami
transactions, the said Act was amended througtBdmami Transactions (Prohibition)
Amended Act, 2016. The amended law empowers thecifigak authorities to
provisionally attach benami properties which caargwally be confiscated. Besides, if a
person is found guilty of offence of benami tranigachby the competent court, he shall
be punishable with rigorous imprisonment for a terat less than one year but which
may extend to 7 years and shall also be liablenewhich may extend to 25% of the fair
market value of the property.

12. The Taxation Laws (Second Amendment) Bill, 2016

Concerns have been raised that some of the exigtingisions of the Income-tax Act,
1961 (the Act) can possibly be used for concealitegk money. The Taxation Laws
(Second Amendment) Bill, 2016 (‘the Bill') has begrroduced in the Parliament to
amend the provisions of the Act to ensure thatudtfg assesses are subjected to tax at a
higher rate and stringent penalty provision.

13. Cashless Economy

Cashless economy means more and more use of digitdé and less use of cash in
transaction .In other words, it does not mean Hwtage or less supply of cash but less
use of cash and more use of digital transactiomslebit card, credit card, internet
banking and through mobilephone app.The move tawvadcashless economy or
electronic transactions might help to curb blackneno by reducing tax evasion and
ensuring transparent functioning of the economygitBi payments bring in greater
efficiency in welfare programmes as many is wirddealy into the accounts of
recipient’'s .Once the money is transferred direitttp a beneficiary’s bank account the
entire process becomes transparent and black noamelye controlled.

Conclusion

A comprehensive analysis of the factors leadingdneration of black money in India
along with the various measures attempted to couint#l date makes it apparent that
there is no single panacea that can rid societhisfmenace. At the same time, it is not
impossible to curb, control, and finally preveng tpeneration of black money in future as
well as repatriation of black money, if a comprediea mix of well-defined strategies is
pursued with patience and perseverance by theatemd state governments and put into
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practice by all their agencies in a coordinated meadt is to be noted here that though we
have formulated different strategies and policeesdmbat black money, its effect is not
reflected in implementation. The need of the haugieater political will and global
coordination to counter the issue.
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Marriage and Divorce under Parsi Law
Dr. Pradeep Kumar

Abstract

The objective of Parsi Marriage and Divorce Act3630 amend the law relating to marriage and
divorce among Parsis in India. A “Parsi” means arBaZoroastrian. The word Parsi has only a
racial significance and has nothing to do with gitius professionals. It has amended & repealed
the Parsi Marriage and Divorce Act, 186%hich was replaced by a new Act bearing the same
caption in 1936. The new Act was amended in sospeots in 1988. The repealed law was based
on the English law of marriage-the Matrimonial CagsAct, 1858. Old law was suffering from
many defects & there were very few grounds sucdatiery etc. of divorce. On no other ground
could marriage be dissolved under it. Under the daw, the Parsi Marriage is regarded as a
contract though religious ceremony of Ashirvad loiegt in the presence of two Parsi witnesses
other than such priest is essential for its vajidit

Parsi law gives equal treatment to both the seXbs.rights as well as remedies prescribed under
Parsi law are equally available to both husband ahd wife. The Parsi Marriage and Divorce
Act 1936 are unique in that it suggests a distorctbetween divorce and dissolution of marriage.
The Act seems to have been framed on two undenbyingiples: Nobody should be allowed to
use conversion to another faith for the purposéefgating the provisions relating to monogamy
in the law governing such person at present. A rage essentially monogamous in its inception
cannot become polygamous by change of faith. Irb&toikdrop of said observations this article
attempts to highlight the positive and negativeMafriage and Divorce under Parsi Law. It also
seeks to address the changing dimensions of ggustare and other allied issues in Parsi Law.
Keywords: Ashirvad, Divorce, Ceremony, Conversion, Marriadgarsi

Introduction

The main object of the Parsi Marriage and Divorcg A936 to amend the law relating to
marriage and divorce among Parsis in India. Théatwas enacted to bring the law of
marriage and divorce in conformity with the conalis and views that were prevailing at
that time of the Parsi Community. It amends andaé&pthe Parsi Marriage and Divorce
Act, 1865 which was replaced by a new Act bearireggame caption in 1936. The new
Act was amended in some respects in 1988. Thawlasvbased on the English law of
marriage-the Matrimonial Causes Act, 1858.

! Assistant Professor, Faculty of Law, Banaras Hindiniversity, Varanasi.
2 Section 3(b) of The Parsi Marriage and Divorce, A&tt no. 3)1936.
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The Parsi Marriage and Divorce Act, 1865 was nosatisfactory piece the Parsi
community. Then the Parsi Central Association apieoi a Sub-committee in 1923. It
suggested certain amendments with the approvatest gpersonalities lik&t. Hon. Sir
D.F. Mulla andSir Dinshaw E. WachaAs a result this Act was passed. It received the
assent of the Governor-General of India on 23 Ap#iB6 and was brought into force
from 22 June 193&.

In 1988 this Act was amended by the Parsi Marriagd Divorce (Amendment) Act,
1988 (Act 5 of 1988) in order to update or modegniz The Act no. 5 of 1988 was
passed on 25 March 1988 and was applied with efifest 15 April 1988. This Act may
be called the Parsi Marriage and Divorce Act, 198&xtends to the whole of India
except the State of Jammu and Kashmir.

The Parsi Marriage is also regarded as a contnacigh religious ceremony of Ashirvad
is essential for its validity. Ashirvad literally means blessing, a prayer or divine
exhortation to the parties to observe their marghligations with faith. This Parsi
Marriage and Divorce Act, 1865, were based on tlarikhonial Causes Act, 1857, of
England and its principal effect was to make Pau&giriage monogamous. Since then the
circumstances altered. Moreover the Parsi Marriagg Divorce Act, 1865, was itself
defective in many respects. Adultery by itself aluléery coupled with some other
offence, were the only grounds for divorce undat #ct.

On no other ground could marriage be dissolved witdégain a section of the Act
empowered only the wife to ask for judicial separaton the ground of cruelty, or
because her husband brought a prostitute in his¢hdbhe husband had no remedy by
way of seeking judicial separation. To remove tragefects the present Act, i.e. the Parsi
Marriage and Divorce Act, 1936, was enacted. Iditaxh to this Act, the Parsi have
their own separate law of inheritance containedhie Indian Succession Act, 1925,
which is somewhat different from the rest of the@ssion Act.

Who is Parsi?

The word Parsi is derived frofers or Fars, a province in PersiaParsi, also spelled

Parsee, member of a group of followers in Indighef Iranian prophet Zoroaster. The
Parsis, whose name means “Persians”, are descdraladPersian Zoroastrians who
immigrated to India to avoid religious persecutipnthe Muslims.

The Parsi Marriage and Divorce act 1936 definearaiRs Parsi Zoroastrian, professing
Zoroastrian religion. The Act provides for solenatian of marriages between Parsis

¥ Kumud Desai,Indian Law of Marriage & Divorce Nagpur, Wadhwa and Company, Sixth
Edition, 2004, p.317.

* M. P. Jain, Outlines of Indian Legal History, 914 (4" ed. 1981).

® Dr. Mohammad Shabbir and Justice S.C. Mancharidarst Law in Indid, (Allahabad, The
Law Book Company (P.) Ltd., Fifth Edition 1991 6.
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only and also provides granting of matrimonial efdi such as restitution of conjugal
rights, judicial separation, divorce and nullityhéfre is no reference to the requirement of
domicile in the whole of the Act for any purpose.

“Parsi” means a Parsi ZoroastriarA Zoroastrian is a person who professes the
Zoroastrian religion. A Zoroastrian need not neaelysbe a Parsi. The word Parsi has
only a racial signification and has nothing whatewedo with his religious professionals

In Dinshaw M. Petit v. Sir Jamsetji JijibHtie word “Parsi” is derived frorPers or
Fars, a province in Persia from which the original Parstganigrants came to Indian sub
continent. The express “Parsi” has no religiousnobation. It carries a more territorial
connotation Doutbless the religion of every “ParsiZoroastrian but every Zoroastrian is
not a “Parsi’®

In Dinshaw M. Petit v. Sir Jamsetji Jijibiahe Parsi community consists of Parsi who
are descended from the original Persian emigramtd, who are born of Zoroastrian

parents, and who profess the Zoroastrian religiom Iranies from Persia Professing the
Zoroastrian religion who came to India either tenapdy or permanently, and the

children of Parsi father by alien mother who haeerbduly and properly admitted into
the religion.

In Jamshed Irani v. Banu Iralfj case it was held that the word “Parsi” as usethén
Parsi Marriage and Divorce Act includes not onlg Barsi Zoroastrians of India but also
the Zoroastrians of Iran. Section 3 lays down rsitgg to validity of Parsi marriages.
Sub-Section (1) (a) lays that no marriage will béd/if the contracting parties are related
to each other in any of the degrees of consanguoniaffinity set forth in Schedule .

Now it has been settled that the word “Parsi” asdus the Act includes not only Parsi
Zoroastrians of India but the Zoroastrians of la#so and that the court constituted under
this Act has Jurisdiction over therh.

“Marriage” means a marriage between Parsis whether contrdigéore or after the
commencement of this At

® Section 2 (7) of The Parsi Marriage and Divorce, Aact no. 3) of 1936.

711 Bom. LR 85 at p. 113.

8 Dr. Mohammad Shabbir and Justice S.C. Manchariarst Law in Indid, (Allahabad, The
Law Book Company (P.) Ltd., Fifth Edition 1991 .

11 Bom. LR 85 at p. 128.

10(1967) Mh.LJ 33: 68 Bom. LR 794 as Quoted by VGhvindaraja and C. Jayaram (eds.),
Lakshmi Jambholkar Conflict of Laws - Nature & SepmNon-Resident Indians and Private
International Law, 141 (ILI Hope Indian Publicat&rGurgaon, 2008).

1 Jaspal Singh,Hindu Law of Marriage and Divorée1983, Pioneer Publications, Delhi, p. 481.
12.5ection 2 (6) of The Parsi Marriage and Divorce, Aact no. 3) 1936.
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"Husband' means a Parsi husbdfijcand ‘wife" means a Parsi wif¥.

The word friest means a Parsi priest and includes Dastur and MbbtDatstur”
means a head priest and “Mobed” means an ordinégtP

Requisites to validity of Parsi Marriage'®
1) No marriage shall be valid if
a) the contracting parties are related to each otheany of the degrees of
consanguinity or affinity set forth in Schedufé; br
b) such marriage is not solemnized according to thiei Barm of ceremony called
“Ashirvad” by a priest in the presence of two Paminesses other than such
priest ; or

13 Section 2 (9) of The Parsi Marriage and Divorce, Adct no. 3) 1936.
14 Section 2 (5) of The Parsi Marriage and Divorce, Adct no. 3) 1936.
1> Section 2 (8) of The Parsi Marriage and Divorce, Adct no. 3) 1936.
16 Section 3 of The Parsi Marriage and Divorce A&tt(no. 3) 1936.

" SCHEDULE 1 Table of prohibited degrees of consanguinity aficiaf
A man shall not marry his- A woman shall not marry her---

. Paternal grand-fathers mother. 1. Paternal grand-fathers father.
. Paternal grand-mothers mother. 2. Paternal grand-mothers father.
. Maternal grand-fathers mother. 3. Maternal grand-fathers father.

. Maternal grand-mothers mother.
. Paternal grand-mother.

. Paternal grand-fathers wife.

. Maternal grand-mother.

. Maternal grand-fathers wife.

. Mother or step-mother.

10. Fathers sister or step-sister.

4. Maternal gnanathers father.
. Paternal grand-father.
. Paternal grand-mothers husband.
. Maternal grand father.
. Maternal grand-mothers husband.
. Father or step-father.
10. Fathers brother or step-brother.
11. Mothers sister or step-sister. 11. Mothers brother or step-brother.
12. Sister or step-sister. 12. Brother or step-brother.
13. Brothers daughter or step-brothers daughtemngr direct lineal 13. Brothers son or step-brothers son, or any diteeal
descendant of a brother or step-brother. descendant of a brother or step-brother.
14. Sisters daughter or step-sisters daughter, ngr direct lineal 14. Sisters son or step-sisters son, or any direzl descendant
descendant of a sister or step-sister. of a sister or step-sister.
15. Daughter or step-daughter, or any direct lideascendant of either. 15. Son or step-son, odaayt lineal descendant of either.
16. Sons daughter or step-sons daughter, or aegtdineal descendant 16. Daughters son or step-daughters son, or arectdimeal
of a son or step-son. descendant of a daughter or step-daughter.
17. Wife of son or step-son, or of any direct lingescendant of a son 17. Husband of daughter or of step-daughter, oaryf direct
or step-son. lineal descendant of a daughter or step-daughter
18. Wife of daughters son or of step-daughters sorgf any direct 18. Husband of sons daughter or of step-sons dewgbt of

©O~NOOUTAWNE

© o~

lineal descendant of a daughter or step-daughter.

19. Mother of daughters husband.

20. Mother of sons wife.

21. Mother of wifes paternal grand-father.
22. Mother of wifes paternal grand-mother.
23. Mother of wifes maternal grand-father.
24. Mother of wifes maternal grand-mother.
25. Wifes paternal grand-mother.

26. Wifes maternal grand-mother.

27. Wifes mother or step-mother.

28. Wifes fathers sister.

29. Wifes mothers sister.

30. Fathers brothers wife.

31. Mothers brothers wife.

32. Brothers sons wife.

33. Sisters sons wife.

:any direct lineal descendant of a son or step-son.
19. Father of daughters husband.
20. Father of sons wife.
21. Batbf husbands paternal grand-father.
22. Battf husbands paternal grand-mother.
23. Batbf husbands maternal grand-father.
24. Battf husbands maternal grand-mother.
25. Husbands paternal grand-father.
26. Husbands maternal grand-father.
27. Husbands father or step-father.
28. Brother of husbands father.
29. Brother of husbands mother.
30. Husbands brothers son, or his direct lineatetegant.
31. Husbands sisters son, or his direct lineal eledant.
32. Brothers daughters husband.
33. Sisters daughters husband.
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c) in the case of any parsi (whether such Parsi haagdd his or her religion or
domicile or not) who, if a male, has not completwdnty-one years of age, and
if a female, has not completed eighteen years ®f ag

2) Notwithstanding that a marriage is invalid undey ahthe provisions of sub-section
(1) any child of such marriage who would have blsgitimate if the marriage had
been valid, shall be legitimate.

There are six essential conditions of Parsi Marriag:
1) Avoidance of degree of prohibited relationship
2) Performance of “Ashirvad” ceremony
3) Age of marriage
4) Child, Marriage
5) Consent of father or Guardian
6) Enforceability of contract to marry at minor’s iaste.

1) Avoidance of degree of prohibited relationship

Section 3 (1) (a) that the parties who contractriage have to avoid certain degree of in
relationship. Table of prohibited degree of consemty and affinity is set-forth in
Schedule-I® of the Parsi Marriage and Divorce Act, 1936.

2) Performance of “Ashirvad” ceremony

The marriage is solemnized under Parsi Marriage Rirdrce Act, 1936, according to
the Parsi form of ceremony called ‘Ashirvad’ by tReest in the presence of two Parsi
witnesses other than the Priest him&&lin Bhaurao Shankar Lokhande v. State of
Maharashtrd® the Supreme Court held that in connection with riage the world
solemnize means to celebrate the marriage withgorogremonies and due form. There is
a Parsi form of ceremony known as Ashirvad. Thigdntiterally means blessings.
According to Section 2(8) there are two classedaffsi Priests-Dasture and Mobed.
Ashirvad may be performed by any one of them tineust be two witnesses besides the
priest. Both of these witnesses must be Parsi.

3) Age of Marriage

Section 3 (1) (c), as amended in 1988, fixes tleefagmarriage as 21 years for man and
18 years for the woman. Before the Parsi Marriagk Rivorce (Amendment) Act, 1988
for the purpose of valid marriage, any minimum &get regarding male and female is

'8 See Foot Note 17.

19 Section 3 (1) (b) of The Parsi Marriage and DieoAct, (Act no. 3) 1936.

20 AIR 1965 SC 1564.

2l Kumud Desai,ndian Law of Marriage & Divorce Nagpur, Wadhwa and Company, Sixth
Edition, 2004, p.329.

2 bid.
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not prescribed by this Act, and is, hence, leftbto determined by the general law
applicable to Indian Prasis.

Now for the validity of the Parsi marriage compbetiof twenty one year’s age for a male
and eighteen years of age for a female is requirbd.present requirement of age for the
validity of a Parsi Marriage is in consonance \tita prescribed age-limit for the validity
is in consonance with the prescribed age limitfer validity of marriage under Section 3
of the Child Marriage Restraint Act, 1929.

4) Child, Marriage

The Parsi religion does not sanction child marrjdoyg the Parsis who migrated to India

more than twelve centuries ago adopted certainuHoustom in Natural process and one
of which was child marriage. As now this Act is eegs about the age when marriage can
be validity contracted, therefore, it ought to letedmined in accordance with the amend
law of the Parsi. The Child Marriage Restraint AQ29 is applicable to Parsis.

5) Consent of father or Guardian

The Act lays down that all persons under the agivehty-one years, must in order to
contract a valid marriage, obtain the consent ef dri her father or guardian. If such
consent has not been previously obtained, the agaris invalid.

6) Enforceability of contract to marry at minor’s inst ance.

A contract of any kind with a minor thought is geally void absolutely under law yet
contract which are beneficial to minors and do ingiose corresponding obligation on
them have been held to be enforceable by a cafadecizions in this country.

So a Parsi minor who was over 18 and below 21 yeheme was held competent to
maintain of marriage had been by the minor’s gwardind on the minor’s behalf and for
the minors’ benefit. Such contract is a perfectljidrone and enforceable in law by the
minor.

Registration of Marriage

Every marriage contracted under this Act shall, edrately on the solemnization
thereof, be certified by the officiating priesttime form contained iSchedule IF>. The
certificate shall be signed by the said priest, ¢hatracting parties and two witnesses
present at the marriage; and the said priest #edéupon send such certificate together

% gchedule Il Certificate of Marriage

SCHEDULE Il
Certificate of Marriage Date and place of marriage.
Names of the husband and wife Condition at the time of marriage
———————————————————————— Rank or profession Age. Resdence.
Names of the fathers or guardians. Rank or profession.

Signatures of the officiating priest.
Signature of the contracting parties.
Signatures of the fathers or guardians of the eetitrg parties under 21 years of age.-------------
Signatures of witnesses.
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with a fee of two rupees to be paid by the husharttie Registrar of the place at which
such marriage is solemnized. The Registrar onpeoéithe certificate and fee shall enter
the certificate in a register to be kept by him fioat purpose and shall be entitled to
retain the feé?

Appointment of Registrar

For the purposes of this Act a Registrar shall fpgoanted. Within the local limits of the
ordinary original civil jurisdiction of a High Cotrthe Registrar shall be appointed by the
Chief Justice of such Court, and without such Bmhy the State Government. Every
Registrar so appointed may be removed by the Chustice or State Government
appointing hin?>

Marriages register to be open for Public Inspection

The register of marriages mentioned in Sectiondl sht all reasonable times, be open
for inspection, and certified extracts there frohals on application, be given by the

Registrar on payment to him by the applicant of twpees for each such extract. Every
such register shall be evidence of the truth othéements therein contain@d.

Copy of certificate to be sent to Registrar- Genetleof Births, Deaths and Marriages
Every Registrar, except the Registrar appointethbyChief Justice of the High Court of
Judicature at Bombay, shall, at such intervalhasState Government by which he was
appointed from time to time directs, send to thgi&ear-General of Births, Deaths and
Marriages for the territories administered by sGthte Government a true copy certified
by him in such form as such State Government frome tto time prescribes, of all
certificates entered by him in the said registern@rriages since the last of such
intervals?’

Penalty for solemnizing Marriage (Remarriage when Wlawful)

Penalty for solemnizing marriage contrary to secqRemarriage when Unlawful). Any

priest knowingly and wilfully solemnizing any maage contrary to and in violation of

section 4 shall, on conviction thereof, be punishét simple imprisonment for a term

which may extend to six months, or with fine whitlay extend to two hundred rupees,
or with both?®

Penalty for priest’'s neglect of requirements
Any priest neglecting to comply with any of the uesitions affecting him contained in
section 6 shall, on conviction thereof, be punisf@devery such offence with simple

24 Section 6 of The Parsi Marriage and Divorce A&tt(no. 3) 1936.
% Section 7 of The Parsi Marriage and Divorce A&tt(no. 3) 1936.
% Section 8 of The Parsi Marriage and Divorce A&tt(no. 3) 1936.
27 Section 9 of The Parsi Marriage and Divorce A&tt(no. 3) 1936.
2 Section 11 of The Parsi Marriage and Divorce A&tt no. 3) 1936.
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imprisonment for a term which may extend to threenths, or with fine which may
extend to one hundred rupees, or with Both.

Penalty for omitting to subscribe and attest certiicate

Every other person required by section 6 to subscor attest the said certificate who
shall willfully omit or neglect so to do, shall, @onviction thereof, be punished for every
such offence with a fine not exceeding one hundupdes?

Penalty for making, etc., false Certificate

Every person making or signing or attesting anyhstertificate containing a statement
which is false, and which he either knows or bagto be false, shall be punished with
simple imprisonment for a term which may extendhieee months, or with fine which
may extend to one hundred rupees, or with bothd;iithe act amounts to forgery as
defined in the Indian Penal Code,(45 of 1860), thech person shall also be liable, on
conviction thereof, to the penalties provided iotism 466 of the said Codé.

Penalty for failing to Register Certificate

Any Registrar failing to enter the said certificaigrsuant to section 6 shall be punished
with simple imprisonment for a term which may extdo one year, or with fine which
may extend to one thousand rupees, or with Hoth.

Penalty for secreting, destroying or altering regiter

Any person secreting, destroying, or dishonestlfraudulently altering the said register
in any part thereof, shall be punished with impnisent of either description as defined
in the Indian Penal Code (45 of 1860) for a terniclwhimay extend to two years, or if he
be a Registrar, for a term which may extend to jigars and shall also be liable to fine
which may extend to five hundred rupéés.

Formal irregularity not to Invalidate Marriage

No marriage contracted under this Act shall be a=kto be invalid solely by reason of
the fact that it was not certified under sectiommiGthat the certificate was not sent to the
Registrar, or that the certificate was defectiwegular or incorrect!

Provision of Remarriage

Liberty to parties to marrggain in The Parsi Marriage and Divorce Act, 193&wthe
time limited for appealing against any decree gngnta divorce or annulling or
dissolving a marriage shall have expired, and mealpshall have been presented against

29 Section 12 of The Parsi Marriage and Divorce A&tt no. 3) 1936.
30 Section 13 of The Parsi Marriage and Divorce Att no. 3) 1936.
31 Section 14 of The Parsi Marriage and Divorce A&tt no. 3) 1936.
32 Section 15 of The Parsi Marriage and Divorce Att no. 3) 1936.
3 Section 16 of The Parsi Marriage and Divorce A&tt no. 3) 1936.
34 Section 17 of The Parsi Marriage and Divorce A&tt no. 3) 1936.
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such decree, or when any such appeal shall havedigmissed, or when in the result of

any appeal a divorce has been granted or a mamag®een declared to be annulled or

dissolved, but not sooner, it shall be lawful foe trespective parties thereto to marry
:1~35

again:

Monogamy- a condition of a valid marriage a Pausidand or wife cannot remarry in the

life time of his wife or husband as the case mayubél his or her marriage is dissolved

by a competent Court of law, although, he or she haave become a convert to any other
faith or religion.

Remarriage when unlawful

No Parsi (whether such Parsi has changed his oreffigion or domicile or not) shall
contract any marriage under this Act or any other in the lifetime of his or her wife or
husband, whether a Parsi or not, except after himolawful divorce from such wife or
husband or after his or her marriage with such wifehusband has lawfully been
declared null and void or dissolved, and, if thenage was contracted with such wife or
husband under the Parsi Marriage and Divorce A664§15 of 1865),or under this Act,
except after a divorce, declaration or dissolutisnaforesaid under either of the said
Acts. Section 4 of the Act follows the policy of negamous marriages only and bars a
Parsi spouse, even if he/she has changed hisfigiome from remarrying except after
the marriage is duly dissolved.

Punishment of Bigamy

Section 494 and 495, IPC applicable to Parsis,yeRarsi who during the lifetime of his

or her wife or husband, whether a Parsi or notfracts a marriage without having been
lawfully divorced from such wife or husband, or hatt his or her marriage with such
wife or husband having legally been declared nodl ®oid or dissolved, shall be subject
to the penalties provided in sections 494 and 436@Indian Penal Code (45 of 1860)
for the offence of marrying again during the lifeé of a husband or wifg.

Section 4 of the Parsi Marriage and Divorce AcB@ prohibits bigamy and declares it
unlawful and Section 5 of Parsi Marriage and Dieor&ct, 1936 makes Bigamy
punishable. It states that every Parsi who durlmg ltfe time of his or her wife or

husband, whether a Parsi or not, contracts a rgarrigthout his or her marriage with
such wife or husband having legally been declarddand void or dissolved, shall be
subject to the penalties provided in Section 494 &action 495 of Indian Penal Code
1860.

Divorce under Parsi Law

% Section 48 of The Parsi Marriage and Divorce ¢t no. 3) 1936.
% Section 4 of The Parsi Marriage and Divorce A&tt(no. 3) 1936.
37 Section 5 of The Parsi Marriage and Divorce A&tt(no. 3) 1936.
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The Parsi Marriage and Divorce Act, 1936 says ihusband or wife have been
continually absent from his or her wife or husb&mda period of seven years, and have
not been heard of as being alive within that tinyetfiose persons who would have
naturally heard of him or her, had he or she bédign,ahe marriage of such husband or
wife may, at the instance of either party theré® dissolved® The Parsi Marriage and
Divorce Act, 1936, do not provide separate growfd$ivorce for wife.

The Parsi Marriage and Divorce Act, 1936 enumer&@esunds for divorce and the
ground mentioned are following:

a) the marriage has not been consummated within oae gfter its solemnization
owing to thewilful refusal of the defendant to consummatst;

b) the defendant at the time of the marriage wasrgound mind and has been
habitually so up to the date of the suit Provideat tivorce shall not be granted
on this ground, unless the plaintiff (1) was ignraf the fact at the time of the
marriage, and (2) has filed the suit within thremang from the date of the
marriage;

bb) the defendant has been incurably of unsound mina fgeriod of two years or
upwards immediately preceding the filing of thetsoi has been suffering
continuously or intermittently from mental disordgrsuch kind and to such an
extent that the plaintiff cannot reasonably be eig@ to live with the
defendan?

Explanation of this section
(a) the expression "mental disorder" means mentalstinarrested or incomplete
development of mind, psychopathic disorder or ahgiodisorder or disability of
mind and includes schizophrenia,

(b) the expression "psychopathic disorder" means dagpens disorder or disability
of mind (whether or not including sub-normalityiofelligence) which results in
abnormally aggressive or seriously irresponsibledoat on the part of the
defendant, and whether or not it requires or iceptble to medical treatment;
the defendant was at the time of marriage pregmasbme person other than the
plaintiff: Provided that divorce shall not be grashion this ground, unless:

(c) the plaintiff was at the time of the marriage igatrof the fact alleged,
The suit has been filed within two years of theedait marriage, and marital intercourse
has not taken place after the plaintiff came tovkiod the fact;

(d) The defendant has since the marriage committedteagiubr fornication or
bigamy orrape or anunnatural offence:

3 Section 31 of The Parsi Marriage and Divorce A&tt no. 3) 1936.
39 Section 32 of The Parsi Marriage and Divorce A&tt no. 3) 1936.



Page 54 Journal of Legalies, ISSN 2321-1059, Vol. 4, Issue Il, July 2016

Provided that divorce shall not be granted on gh@ind, if the suit has been filed more
than two years after the plaintiff came to knowiha fact;

(dd) The defendant has since the solemnizatiomefmarriage treated the plaintiff
with cruelty or has behaved in such a way as to render it@njutigement of the
Court improper to compel the plaintiff to live withe defendant:
Provided that in every suit for divorce on thisgnd it shall be in the discretion of the
Court whether it should grant a decree for divancéor judicial separation only;

(e) The defendant has since the marriage voluntarilysedgrievous hurt to the
plaintiff or has infected the plaintiff withvenereal diseaseor, where the
defendant is the husband, has compelled the wifesubmit herself to
prostitution ;

Provided that divorce shall not be granted on gh@ind, if the suit has been filed more
than two years

(i) after the infliction of the grievous hurt, or

(ii) after the plaintiff came to know of the infemt, or

(iii) after the last act of compulsory prostitution

(f) That the defendant is undergoing a sentene@@fisonment for seven yearsor
more for an offence as defined in the Indian Penal Code
Provided that divorce shall not be granted on d¢inigind, unless the defendant has prior
to the filing of the suit undergone at least onarigeimprisonment out of the said period;

(g) that the defendant hagserted the plaintiff for at least two years

(h) that an order has been passed against the defebglantMagistrate awarding
separate maintenance to the plaintiff, and the parés have not had Marital
intercourse for one year or more since such decree or order;

() that the defendant has ceased to be a Parsofyersion to another religion
Provided that divorce shall not be granted onghisind if the suit has been filed
more than two years after the plaintiff came towas the fact.

() that the defendant has ceased to be a Parsi bgisiow to another religion;

Non-resumption of cohabitation or restitution ofnpmal rights within one year in
pursuance of a decree to be ground for divorceheEiparty to a marriage, whether
solemnized before or after the commencement of Rhesi Marriage and Divorce
(Amendment) Act, 1988, may sue for divorce alsdhenground?

0 Section 32 A of The Parsi Marriage and Divorce, A8ct no. 3) 1936 inserted by Act No. 5 of
1988, w.e.f. 18 April, 1988.
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i. that there has been no resumption of cohabitatiohetween the parties to the
marriage for a period of one year or upwards dfterpassing of a decree for
judicial separation in a proceeding to which therevparties; or

ii. (i) that there has been no restitution of conjuggthts as between the parties to
the marriage for a period of one year or upwartir dfie passing of a decree for
restitution of conjugal rights in a proceeding toieh they were partie.

No decree for divorce shall be granted under sebese(1) if the plaintiff has failed or
neglected to comply with an order for maintenanasspd against him under section 40
of this Act or section 488 of the Code of Crimiabcedure, 1898 or section 125 of the
Code of Criminal Procedure, 1973.

Divorce by Mutual Consent

The Muslim law is the first legal system in Indiader which mutual consent as a ground
of divorce has been recogniz€dUnder Hindu Law mutual consent as a ground of
divorce came into being by the Marriage Laws (Ameedt) Act, 1976

Parsi law has also recognized divorce by mutuaseon A suit for divorce may be filed
by both the parties to a marriage together, whetbeh marriage was solemnized before
or after the commencement of the Parsi Marriage@imdrce (Amendment) Act. 1988,
on the ground that they have been living separdtelg period of one year or more, that
they have not been able to live together and they have mutually agreed that the
marriage should be dissolved: Provided that nowuker this sub-section shall be filed
unless at the date of the filing of the suit onarybas lapsed since the date of the
marriage®

The Court shall, on being satisfied, after heatirgparties and after making such inquiry
as it thinks fit, that a marriage has been soleathiznder this Act and the averments in
the plaint are true and that the consent of ejplagty to the suit was not obtained by force
or fraud, pass a decree declaring the marriage ttidsolved with effect from the date of
the decreé®

Registration of Divorces

1 Section 32A (1) of The Parsi Marriage and DivoAz, (Act no. 3) 1936 inserted by Act No. 5
of 1988, w.e.f. 18 April, 1988.

“2 Section 32A (2) of The Parsi Marriage and DivoAae, (Act no. 3) 1936 inserted by Act No. 5
of 1988, w.e.f. 15 April, 1988.

“3 Dr. Mohammad Shabbir and Justice S.C. Manchar@arst Law in Indid, (Allahabad, The
Law Book Company (P.) Ltd., Fifth Edition 1991, §2. See also Tahir Mahmood, The Hindu
Marriage Act, 1955, Allahabad, 1986, p. 120.

“*|bid at p. 62.

> Section 32B (1) of The Parsi Marriage and Divoheg, (Act no. 3) 1936.

“® Section 32B (2) of The Parsi Marriage and Divoheg, (Act no. 3) 1936.
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When a Court passes a decree for divorce, nullitgissolution, the Court shall send a
copy of the decree for registration to the RegistfaMarriages within its jurisdiction
appointed under section 7; the Registrar shallrahte same in a register to be kept by
him for the purpose, and the provisions of Pagplblicable to the Registrars and registers
of marriages shall be applicable, so far as mayttahe Registrars and registers of
divorces and decrees of nullity and dissolufion.

Conclusion

The Parsi Marriage and Divorce Act, 1936 makesdremely important provision. It
makes its makes clear that Parsi cannot marry @ndespouse during the continuance of
his first marriage by conversion to another religamd even under any other I&vParsi
law gives equal treatment to both the sexes. Tgietgias well as remedies prescribed
under Parsi law are equally available to both hndkend the wife. Thus, it is radically
different from Muslim law where the wife has lindteights and remedies available to her
as compared to the husband and is replete withegeatistcrimination in favour of Muslim
male as against the Muslim female.

The Parsi Marriage and Divorce Act 1936 is unigaethat it suggests a distinction

between divorce and dissolution of marriage. Thes&ems to have been framed on two
underlying principles: Nobody should be alloweduge conversion to another faith for

the purpose of defeating the provisions relatinghtmogamy in the law governing such
person at present. A marriage essentially monoganmuts inception cannot become

polygamous by change of faith.

“" Section 10 of The Parsi Marriage and Divorce A&tt no. 3) 1936.
*8 Kumud Desai,ndian Law of Marriage & Divorce Nagpur, Wadhwa and Company, Sixth
Edition, 2004, p.332.
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Law relating to Marriages in India: An Analysis

Vivek Kumar

Introduction

It is said that marriages are made in heaven adetredéed on earth. The popular belief is
true to many extents, because it is a special lsbaded between two souls, who tie the
wedding knot after promising to be companions fdifedime. It is the physical, mental
and spiritual unison of two souls. It brings sigrant stability and substance to human
relationships, which is otherwise incomplete. layd a crucial role in transferring the
culture and civilization from one generation to tbiher, so that the human race is
prospered. The institution of marriage is beneffitwahe society as a whole, because it is
the foundation of the family, which in turn is tfiendamental building block of the
society. While the concept of marriage remains same across the globe, the way of
solemnizing it differs extensively.

Different laws have been formulated to legalize teeemony, which proves to be an
important turning point in one's life. Apart frorhet laws of marriagésthe rituals
following during the ceremony are in total contraiseach other. Something that is seen
in the western countries cannot be witnessed ieratlations in the developing world,
primarily due to the contrast in the lifestyle amtigious beliefs.

One of the prime reasons for the paramount stdtusaariage is that it is the license for
two individuals to live together in a society, watit much limitation. Coming to the
subcontinent of India, marriage encompasses a nuaibmeanings, apart from being a
legalized way of uniting two people. It bears a it social significance This is
primarily because in India, marriage has been densd a way to bring the families of
two individuals closer. Since the ancient times,rrirages have been celebrated as
ceremonious occasions, just like the religiousival, wherein a number of rituals and
customs are followed. A number of ceremonies arseed before, during and after
wedding.

Marriage is an important occasion in the persorgllgious and social life of man.
Perhaps, the institution of marriage came intoterise to control free sexual relationship

! Research Scholar, Department of Human Rights, S...BBAU, Lucknow.

2 Prof. Kusum, Family Law Lectures “Family Law 1”gxisNexis Butter Worth Wadhwa Pub.,
3rd edn., p.1.

? |bid.



Page 58 Vivek Kumar

in the society. The institution of marriage wasatly established in the Vedic age. In
the Vedic texts, we do not find mention of a sgcighere there are free sexual relatidns.
With marriage, the married couples legalise th®ingd) together till the end of their
lives?

In traditional societies, marriage is essentialpyrigate domain concerning the family and
the communit}, A marriage performed by pressurizing one or bibté parties and
without their free will and full consent is considd to be a forced marriage. This doesn’t
imply that all cultures where marriages are arrdngee ones where a potential honour
killing might occur; rather it is violence which iisk within culture where the consent of
the individual is given less importance than th#é ofi the parents and wider family and
where marriages are considered a union of two fasnibther than of individuals. Seen in
this context it may be considered acceptable toef@an individual into marriage against
their will keeping the interest of family in mihd

What is Marriage?

The legal status, condition, or relationship tresutts from a contract by which one man
and one woman, who have the capacity to entersimtb an agreement, mutually promise
to live together in the relationship of Husband ani@ in law for life, or until the legal
termination of the relationship. Marriage is a lggaanctioned contract between a man
and a woman. Entering into a marriage contract @bsuthe legal status of both parties,
giving husband and wife new rights and obligatfofublic policy is strongly in favor of
marriage based on the belief that it preservedaimdly unit. Traditionally, marriage has
been viewed as vital to the preservation of moaald civilization. Marriage is a sacred
institution; it is the very foundation of a statiamily and civilised society. There are,
however, certain prerequisites and conditions fealed marriage. All personal laws lay
down some conditions which need to be complied ¥atbnter into or solemnise a legal
marriagﬁe; but before the conditions the questipides everyone have an absolute right
to marry?

Right to Marry

* In the Mahabharata, however such a society ofipatscribed. See MBh L.113.4-70n this, Kane
(1941:428) opines: "These passages cannot be rgli@a for proving promiscuity of intercourse."

further states: "The theory of an original state ppbmiscuity once advanced by several
sociologists has now ceased to be respectable.”

® Westermarck (192lii:433) says: "The most geneddlia object of marriage to give publicity to

the union."

® Prof. Kusum, Family Law Lectures “Family Law 1”exisNexis Butter Worth Wadhwa Pub.,

3rd edn., p.2.

" Ibid.

8 Prof. Kusum, Family Law Lectures “Family Law 1&xis nexis butter worth wadhwa pub., 3rd
edn., p.3.

? Ibid.
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The right to marry is a component of the rightite Uunder Art. 21 of the constitution of
India which says- ‘No person shall be deprived & life or personal liberty except
according to procedure established by law.' Tigistrhas been recognised even under the

Universal Declaration of Human Rights, 1948. Adi&b of the same states:

1. Men and women of full age, without any limitatioued to race, nationality or
religion, have the right to marry and to found anifg. They are entitled to equal
rights as to marriage, during marriage and itissalution.

2. Marriage shall be entered into only with the frewl dull consent of the intending
spouses.

3. The family is the natural and fundamental groupt whisociety and is entitled to
protection by society and the state. In the coréxhe right to many, a mention may
be made of a few Indian casédr. 'X' v. Hospital ‘Z’', is a significant, though
unfortunate in the facts and circumstances of #se gudgment. The Supreme Court
ruled that right to marry is not an absolute righihe appellant, a surgeon in the
Nagaland state Health Service donated blood torgesu patient in a hospital in
Madras. His blood sample taken by the respondespitad revealed that he was
HIV+. This was in June, 1995. In August, 1995 tippallant proposed marriage to
Ms. Y and the marriage was scheduled to be helBeéoember, 1995. There-was
nothing to indicate that he was even aware of sHs$tatus when he proposed. The
marriage, however, was called off because of teelakure of his blood report. Why,
when, how and to whom the disclosure was made S8 abt clear. However,
cancellation of his marriage and disclosure ofHtiig+ status obviously caused a lot
of embarrassment and agony to the appellant. Heostracised by the community
and had to leave his home state.

He approached the consumer disputes redressal ssiomiclaiming damages against
the hospital for disclosing his blood test repantsl breaching confidentiality. The same
was dismissed. He then approached the Supreme .Q@artthe point of ethics of
confidentiality, duty to maintain secrecy and tlaignt's right to privacy, the court held
that these were not absolute. The court emphasisgdmental and physical health of
spouses is very important in marriage, and thtitdgeason why all divorce laws entitle a
spouse to obtain divorce if the other party is esifig from any communicable disease.
The right to marry, according to the court, is absolute and remains suspended until the
afflicted person is cured.

Referring to the provisions of the Indian Penal €0t860, the court observed that had
the appellant married the lady, he would have cdtedhioffences under sec. 269 and 270
of the same. i.e., negligent act likely to spre#ddtion of disease dangerous to life, and
malignant act likely to spread infection of disedaagerous to life.

10 AIR 1999 SC 495.
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The Judgment on whole was very insensitive to tistinv, and also inexpedient and

unwarranted. True, public health policy consideradi do warrant measures and
provisions to prevent the spread of any diseasea lllanket ban and suspension of the
right to marry cannot solve the problem. The judgmmalso overlooks the fact that

divorce laws entitling a spouse to relief on theuyd of the respondent’s medical

condition do not debar a person from entering atoarriage. They only entitle the non-

afflicted person to seek dissolution of the mawigighe/she so desires. Thus if parties,
with full knowledge and informed consent and withoancealment of the fact enter into

a marriage, there is no-law which can prevent tfrem doing so.

Fortunately, a-three-judge bench of the SupremetQuutly overruled this judgment in
Mr. 'X' v. Hospital ‘Z** in 2003. The issue whether there can be complatefdy
marriage if a healthy Spouse gives an informed eoin® marriage with a spouse found
to be HIV+? The court held that the two-judge Beirththe 1999 judgment had gone
further that was warranted by declaring generdibt in the event such persons marry,
they would commit an offence under law or as tgeuasion of the right to marry, during
the period of illness. Thus, it is implied that thght to marry is not taken away; any
afflicted person can marry a non afflicted persmmany two afflicted persons can marry
each other without any legal bar, provided therknswledge and informed consent for
the same. Needless to say, such partners neeapd mekcautions and safe practices in
the interest of children, the society and alsd&irtown interest.

In Lata Singh v. State of Uttar Prade§the Supreme Court viewed the right of marriage
as a component of right to life under Art. 21 of fBonstitution of India. The facts that
gave rise to the litigation were violent reactiofmlowing an inter-caste marriage
between two adults. There were complaints, arréetsats and criminal cases against the
girl's husband and his family members. The girff¢)viiled a writ petition under Art. 32
of the Constitution of India with a prayer for igsg a writ of certiorari and/or mandamus
for quashing the trials in the lower courts, agaimsr husband and his relatives. The
petition was allowed and the police/ administratiwas directed to protect them from
harassment, threats or acts of violence, and take action against those-who do so, by
instituting criminal proceedings against them. Thart observed:

“This is a free and democratic country, and oncpeason becomes a major he or she
can marry whosoever he/she likes. If the parenteeboy or girl do not approve of such
inter-caste or inter-religious marriage the maximdiney can do is that they can cut off
social relations with the son or the daughter, they cannot give threats or commit or
instigate acts of violence and cannot harass thegrewho undergoes such inter caste or
inter-religious marriage”.

1 AIR 2003 SC 664.
12 AIR 2006 SC 2522.



Journal of Legal Studies, ISSN 2321-1059, Vol. 4sue 11, July 2016 Page 61

Both the partners in the case were adults andesotér marry of their choice. The court
further observed that there is no bar to an inéstec marriage under the Hindu Marriage
Act, 1955 or any other law .Inter-caste marriagesima fact in the national interest as
they will result in destroying the caste-system.

Conditions for a Valid Marriage under different Personal Laws

Hindu Law

If two Hindus want to perform a Hindu marriage,rthtbey have to perform it under the

Hindu Marriage ActHindu Marriage Act, 1955 has reformed Hindu lawMdrriage. It

is a landmark in the history of social legislatittrthas not simply codified the Hindu law

of marriage but has introduced certain importargnges in many respects. The Hindu
marriage contemplated by the Act hardly remainsasaental. The Act has brought in

some changes of far reaching consequences whiohk tiadermined the sacramental
nature of marriage and rendered it contractuabinne to a great extent. Under the Hindu
Marriage Act, 1955, the following are the conditdor a

marriage:

Sec. 5. Conditions for a Hindu marriage A marriage may be solemnized between any
two Hindus, if the following conditions are ful@td, namely
(i) neither party has a spouse living at the time efrtfarriage;
(ii) at the time of the marriage, neither party-
(a) is incapable of giving a valid consent to ittimsequence of unsoundness of
mind; or
(b) though capable of giving a valid consent, baen suffering from mental
disorder of such a kind or to such an extent dsetainfit for marriage and the
procreation of children; or
(c) has been subject to recurrent attacks of itysan
(iiif) the bridegroom has completed the age of [twentyyaaes] and the bride, the
age of [eighteen years] at the time of the maejag
(iv) the parties are not within the degrees of prohibitelationship unless the
custom or usage governing each of them permitswdraiage between the two;
(v) the parties are not Sapindas of each other, utilessustom or usage governing
each of them permits of marriage between the two;

It is significant to note that vide section 2(1) ¢ the Act, this Act applies to any person
who is a Buddhist, Jaina or Sikh by religion. Thent "Hindu" is comprehensive and
includes Buddhists, Jains and Sikhs. Infact, Exgtian Il to Article 25 of the
Constitution, which provides for freedom of religjoelucidates that the reference to
Hindus shall be construed as including a referéageersons professing the Sikh, Jaina
and Buddhist religion. In this context, a referemoay be made of a Public Interest
Litigation (PIL)" filed by a Sikh seeking amendment in the Constituto declare that

13 Prof. Kusum, Family Law Lectures “Family Law 1’exisNexis Butter Worth Wadhwa Pub.,
3rd edn., p.7.
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the Sikh community should be out Of the purvievitef Hindu Marriage Act, 1955. The
Supreme Court Bench, Headed by Chief Justice K.&alBishnan, however turned
down the petition. The court held that it canndeenin the subject as it has to be looked
into by the appropriate authority in the government

S.7. Ceremonies for a Hindu marriage.-

Q) A Hindu marriage may be solemnized in accocdawith the customary rites
and ceremonies of either party thereto.

(2) Where such rites and ceremonies include theafagi (that is, the taking of
seven steps by the bridegroom and the-bride jolmfore the sacred fire), the
marriage becomes complete and binding when thentiegéep is taken.

It is not, however, necessary to prove the perfogeaf ceremony of Saptapadior any
other ceremony, in order to determine the validdf a Hindu marriage, In
Chandrabhagbai Ganpati v. S.N. KanWarhe issue whether Saptapadi was mandatory
for a legal marriage arose in connection with apprty dispute. The parties had got
married in customrary form following certain cereves but not Saptapadi. After the
death of the husband property disputes emergedeketihe widow and her children on
one side and the husband’s brother on the otherchlfienged the very validity of the
marriage between the widow and his deceased brothéne ground that there was no
Saptapadi. While the trial court upheld the chairthe first appellate court as well as
the High Court held that the marriage was legahitbstanding the fact that the marriage
ceremonies did not include Saptapadi. Nor is Kaagadnandatory ceremony for a valid
marriagé®

A marriage is presumed to have been duly solemnfzéds shown that performance of
some of the ceremonies usually observed on thesmotaf marriage has taken place. In
other words, if the marriage is shown to have inot fleaken place, ceremonies are
presumed to have been duly perforffiedrovided of course that neither force nor fraud
was practiced. Where all withesses deposed inaime snanner about the performance of
the marriage and the wife herself gave a vivid dpson of the ceremonies, certain
discrepancies in evidence of witnesses in regaBhfiiapadi or Kanyadawere held not
to be significant enough to displace the presumptioa valid marriagé. However, mere
fact of joint living for a long time without any mmonies would not constitute a valid
marriage®. An intimate relationship without any ceremoniestered into between a man
and a woman by a registered agreement before @ataauthority like sub-registrar,
was held not to constitute a valid marridge

14 2008 MLR 21 (Bom.).

5 Laxmi Devi v. Satya Naraydi995) 1 DMC 298.

16 Bai Diwali v. Moti22 (Bom.) 509 (1898)Kastoori Devi v. Chiraniji LaAIR 1960 All. 446

" Ranjan Kumari v. Santosh Kumar SingR 2010 Ori. 62.

18 Surjeet Kaur v. Garja Sing\IR 1994 SC 135.

19 SM. Syed Abdul Basith v. Asst. Commr. Of PoliceaBulam AIR 2009 (NOC) 2413 (Ker).



Journal of Legal Studies, ISSN 2321-1059, Vol. 4sue 11, July 2016 Page 63

For a valid marriage under the Act, both the partieed to be Hindus at the time of
marriage. Thus, where a non-Hindu by birth (a Giamslady by birth in this case)
converts to Hinduism before marriage, and all fagetd circumstances indicate that the
converted spouse practiced Hinduism, the plea etrde of proof of conversion or
shudhi karanceremony cannot be raised to seek declaratiomlbfynof marriage on the
ground that the other spouse was a non-Hthdu

In Vijay Kumari v. V.K. Devabalgft however, the issue involved was whether a son
born to a Hindu converted to Christianity and ai§€tan lady could become a coparcener

in the joint Hindu family. It was held that the mage of the parents was not valid under

the provisions of the Hindu Marriage Act, 1955 athlthe parties were not Hindus at the

time of marriage, and so the son born to them, ook be governed by the concept of

coparcenership under the Hindu law.

So also irfMargaret Palai v. Savitri Palaf’* where a marriage between a Hindu male and
a Christian female was alleged to have been peddriwide a "deed of marriage
agreement”, the court held that it was not a valadriage as per Hindu law as there was
no evidence to prove that the wife had convertedHitodu faith before the alleged
marriage.

Parsi Law
The requisites for a valid marriage under the Rdestriage and Divorce Act, 1936 are:

Sec. 3 Requisites to validity of Parsi Marriage$®

(1) No marriage shall be valid if-

a) the contracting parties are related to each otheany of the degrees of
consanguinity or affinity set forth in Schedulet;

b) such marriage is not solemnized according to| Haran of ceremony Called
“Ashirwad” by a Priest in the presence of two Pavghesses other than such
Priest; or

c) (c/** inthe case of any Parsi (whether such Parscihasged his or her

i. religion of domicile or not) whole, if a male, hast completed
ii. twenty-one years of Age, and if a female, has rwhmeted
eighteen
iii. years of age.

2 Madhvi Naresh Dudani v. Ramesh K. DudaXiR (2006) Bom 94.
L AIR 2003 Ker 363.

2 AIR 2010 Ori 45.

% gec. 3 renumbered as sub Sec. (1) thereof b AE1988.

% Clause (c) subs. By Act 5 of 1988.
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(2)*® Not withstanding that a marriage is invalid undany of the provisions of sub sec.
(1), any child of such marriage who would have blegitimate if the marriage had been
valid, shall be legitimate.

Special Marriage Act, 1954
Section 4 of the Special Marriage Act, 1954 laysvdoconditions for solemnization of
special marriages. It states:

Sec.4.Conditions relating to solemnization of spesdimarriages.-

Notwithstanding anything contained in any other fawthe time being in force relating
to the solemnization of marriages, a marriage betwany two persons may be
solemnized under this act if at the time of the nage the following conditions are
fulfilled, namely:

(@) neither party has a spouse living;

(bY*®  neither party-

(i) is incapable of giving a valid consent to it in sequence of unsoundness of
mind; or

(i) though capable of giving a valid consent, has Isedfering from mental disorder
of such a kind or to such an extent as to be tmfitmarriage and the procreation
of children; or

(i) has been subject to recurrent attacks of insanity.

(© the male has completed the age of twenty-aasyand the female the age of
eighteen Years;

(dy*”  the parties are not within the degrees of prodibrelationship: provided that
where a custom governing at least one of, thegsaoermits of a marriage
between them. such marriage may be so#ed, notwithstanding that they
are within the degrees of prohibitedtienship: and

(ef®  where the marriage is solemnized in the Stagaofmu and Kashmir, both
parties are citizens of India domiciledhe territories to which this Act
extends.

Explanation®.-In this section, "custom", in relation to a perdmelonging to any Tribe,
community, group or family, means any rule whicle tBtate Government may, by
notification in the Official Gazette, specify inigtbehalf as applicable to members of that
tribe, community, group or family: Provided that swch notification shall be issued in
relation to the members of any tribe, communityougr or family, unless the State
Government is satisfied-

% Ins.by Act 5 of 1988.

% Subs. By Act 68 of 1976.
27 Subs.by Act 32 of 1963.

2 Subs. by Act 33 of 19609.
#|ns. By Act 32 of 1963.
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@ that such rule has been continuously and amifp observed for a long time
among those members;

(i) that such rule is certain and not unreasomailopposed to public policy; and

(iii) that such rule, if applicable only to a fdgihas not been discontinued by the
family.

Christian Law

In order to constitute a valid marriage under tbk iis a requirement that either one or
both parties are Christians. Unless one of thegsatdo the marriage is governed by its
own personal law which forbids such a marriageh@ngrounds of prohibited degrees of
relationship, thereby rendering the marriage asl\aid redundant under the act. To
constitute a legitimate marriage under the actftiewing factors have to be complied
with:-

Under the Indian Christian Marriage Act, 1872, #wnditions for certification of a

marriage of Indian Christians have been provideSan. 60 of the Act. These are:

(1) the age of the man intending to be married shallobeounder twenty one years and
the age of the woman intending to be married stwlbe under eighteen years;

(2) neither of the persons intending to be married| dhabe a wife or husband still
living;

(3) in the presence of a person licensed under Seand,of at least two credible
witnesses other than such person, each of theepattiall say to the other-

I call upon these persons here present to witneaslt AB, in the presence of Almighty
God, and in the name of our Lord Jesus Christ,adte thee, CD, to be my lawful wedded
wife or husband' or words to the like effect.

Muslim Law

Free consent of the parties is absolutely nece$sagyvalid marriage .If there is no free
consent a Muslim marriage is void. Under the Musliraw, a marriage of a
Mohammedan who is of sound mind and has attain&grpuis void; if it is brought
about without his consent the marriage of a girbwilas attained puberty and is of sound
mind would be void if her consent is not obtainéthen the consent to the marriage has
been obtained by force or fraud, the marriage wglinvalid, unless it is ratified. When a
marriage was consummated against the will of thenam the marriage is void. The
person who has been defrauded can repudiate theagear'The legal age' to consent for
marriage, it means the concerned marriage laws bbe&e codified at least regarding the
minimum permissible age for the marriage of a Mudlirl. It is submitted that the age
factor as an essential element of a Muslim marriadieked up with "Puberty”. . Puberty
means the age at which a person becomes capapérfofming sexual intercourse and
procreating children. Puberty and Majority are irugiim Law One And The Same
Thing.
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The presumption is that a person attains majotitth@ age of 15 but the Hedaya lays
down the earliest period for a boy is 12 years fanda girl 9 years. However, Majority
under the Hanafi's law is on the completion of ¥ans in the case of both males and
females, unless there is any evidence to showptitadrty was attained earlier. In the case
of a SHIA girl the age of puberty begins with Meanstion. The recent news item puts
the minimum age of a Muslim girl for marriage asy#ars. This is true to some extent in
the case of Hanafi schddlUnder the Muslim law, a marriage, which is notikate.,
valid, may be either batil, i.e., void, or fasi.j irregular®

Batil

Such marriage being void does not create any rightbligations, and the children born
of such union are illegitimate. A marriage will beid if it is with a mooharin, i.e.,
prohibited by reasons of: (a) consanguinity, (finéf, or (c) fosterage. A marriage with
the wife of another man or remarriage with a dieargvife when the legal bar still exists,
is also void. Such marriage being void, there argights and obligations between the
parties. A wife has no right to dower unless thee been consummation, in which case
she is entitled to customary dower. Besides, if ohéhe parties dies, the other is not
entitled to inherit from the deceased.

Fasid
Such marriage is irregular because of the lacloofesformality, or the existence of some
impediment which can be rectified. Since the irtagty is capable of being removed,
the marriage is not unlawful in itself. Marriagethre following circumstances is fasid,
viz., a marriage that is:

() without witnesses;

(i) with a fifth wife by a person having four wives;

(iif) with a woman undergoing iddat;

(iv) prohibited by reason of difference of religion;

(v) with a woman so related to the wife, that if onettedm had been a male, they

could not have lawfully intermarried.

In the above situations, the prohibition againsthsmarriages is temporary or relative or
accidental, and can be thus rectified:
(i) by subsequent acknowledgement before witnesses;
(i) by divorcing one of the four wives;
(i) by expiration of the iddat period,;
(iv) by the woman becoming a convert to Islam, Chrigifasr Jewish religion, or the
husband adopting Islam;

http://www.lawyersclubindia.com/forum/Legal-ageofislim-girl-to-get-married--
62108.asp#.VW6569Kqqgko, accessed on 28.02.15.

31 The Shia law does not recognised the distinctietwben irregular or void marriage. A marriage
is either valid or void. Marriage is irregular undee Sunni law , is void under the Shia law-Text
book of Mohmmedan Law by Agil Ahmad, edn.2003, pg.&125.
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(v) by the man divorcing the wife who constitutes thetacle.

In Chand Patel v. Bismillah Begdfithe issue was whether a person professing Muslim
faith who contracts second marriage with wife'tesiduring the subsistence of the earlier
marriage is obliged to pay maintenance to such woumaler the provisions of Sec. 125
of the Cr.P.C. The court held that such a marriage not void but only irregular; if is a
temporarily prohibited marriage and could alwaysdme lawful by death of first wife or
by husband divorcing the first wife. "Since a mageg which is temporarily prohibited
may be rendered lawful once the prohibition is reeth such a marriage is in our view
irregular (fasid) and not void (batil)", the cootiservedf.

An irregular marriage may be terminated by eithertyy either before or after
consummation. It has no legal affect before consatian. If, however, consummation
has taken place, then:
() the wife is entitled to dower, prompt or specifiadhichever is less;
(i) she is bound to observe iddat, the duration of whitc case of both divorce or
death, is three courses;
(i) children born of the marriage are legitimate.

It is significant to note that an irregular marea@ven if consummated, does not create
mutual rights of inheritance between the parifes.

Sikh Marriage -Anand Karaj Act 1909 as Amended in D12

Registration of marriages: (1) For the purposedagilitation of proof of marriage
ceremony (commonly known as Anand Karaj) customamong the Sikhs, the State
Government shall, without prejudice to anything teamed in the Hindu Marriage Act,
1955 or any other law for the time being in fonegke rules providing that the parties to
any such marriage [whether solemnized before er #ift commencement of the Anand
Marriage (Amendment) Act, 2012, may have the paldis relating to their marriage
entered, in such manner and subject to such conditas may be provided in the said
rules, in a Marriage Register kept by such offiokthe State Government or of a local
authority authorised by the State Government, hification in the Official Gazette, in
this behalf. Thus for Sikhs the valid age of givcansent for marriage is the bridegroom
has completed the age of twenty one (21) yeardrendride the age of (18) at the time of
marriage.

Registration of Marriage
There is no provision for compulsory registratidragnarriage under the Hindu Marriage
Act, 1955% Section 8 of the Hindu Marriage Act, 1955 makagisteation optional and

%2 AIR 2008 SC 1915.
% AIR 2008 SC 1921.
3 Mulla, Principles of Mahomedan Law, edn.1972, pf-263.
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Sec. 8(5) specifically states that validity of amarriage is not affected by failure to
register it.

Thus inKamal Kant Panduranga Chibde v. Susheela Panduraiijade® the Bombay
High court specifically held that any provision the rules invalidating a marriage
because of omission to enter the same in the mgarregister would be repugnant to sub-
Sec. (5) of Sec. 8 of the Hindu Marriage Act, 1986wever, all requisites for a valid
marriage need to be complied with to recognisevadality of a marriage, registration
notwithstanding. Also, it is significant to noteathunder this Act, the marriage is not
solemnised by Registrar but certified to have damnised on the basis of application
made to him. Requirement of physical presence dfgsaas laid down in Rules 3 and 4
of the Marriage Registration Rules, 1956 was helthd not mandatory in view of the
advanced technology which provides suitable meshanito facilitate requisite
information from spouses who are separated-by thsiginces. The law needs to adapt to
changing times and developmeffté\ plea for compulsory registration of marriages ha
been made by the courts in several cases.

In Kangavalli v. Saroj¥ the paternity of children born of a void marriageas
challenged. The court lamented that the Hindu MggiAct, 1955 neither lays down the
procedure for solemnisation of marriage nor makggstration compulsory. Movies and
visual media have added to this confusion and edeah impression that exchange of
garlands or tying ofhali constitutes a valid marriage. This confusion, ¢edpvith non-
registration, has landed many women in a relatipnatich, while exacting from her all
the duties of a wife, leaves her with neither tightrunder the law nor recognition in
society. In divorce or bigamy proceedings, a Hinglale can admit or deny the first or
second marriage depending on his whim and fancig fgilits the woman, who is denied
the status, in a vulnerable position. Compulsongisteation would check fraudulent
marriages, apart from non-age and bigamous magiage

This would also establish paternity of children. #lsserved by the court, 'if there is
certificate of registration of marriage between [adhild's] mother and father which
though may not validate marriage otherwise void, atileast bear testimony to identify
his biological parentg®

In a recent judgment by the Supreme CourBé@ema v. Ashwani Kumjérthe court has
issued directions that the marriages of all persams are citizens of India belonging to

% However, various states have made amendment @cthend laid down rules for registration of
marriage.

%(1989) 2 HLR 154(Bom)Sanjay Mishra v. Eveline JopalR 1993 MP 54.

37 Charanijit Kaur Nagi v. Gov. of NCT, Del{2008) | DMC 45 (Del).

% AIR 2002 Mad 73.

% AIR 2002 Mad 77.

“° AIR 2006 SC 1158.
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various religions, should be made compulsorilystgble in their respective states where
the marriage is solemnized. If the marriage is steged, the dispute concerning

solemnisation of marriage is avoided; it protebis women's rights relating to marriage
to a greater extent; it has great evidentiary vatuthe matters of custody of children,

rights of children, and the age of parties to tlzeriage.

The Supreme Court has directed the states andaC&uavernment to take concrete steps
in this direction. While the Special Marriage Ad©954, provides for registration of
marriages, Sec. 16 thereof, which refers to proeedor registration does not require
publication of the factum of marriage in a newspape the purpose of registratidh.
Under section 15 of this Act parties are requiedhave completed the age of 2| at the
time of registration of the marriage. The Registamnot refuse to register a marriage on
the ground that the marriage of the parties wasnsmised when one of the parties was
below the age of 21. If the parties are 21, theiseg has to register*ft

Special Marriage Act, 1954
Under the Special Marriage Act, 1954, a marriageuiand void under Sec. 4 read with
Sec. 24, if:

(i) itis in violation of the minimum age requiremewich is 21 years for a boy and
18 years for a girl;

(ii) there is another spouse living;

(i) the parties are within prohibited degrees of retathip, unless custom or usage
permits such marriage;

(iv) any of the parties is incapable of giving valid sent due to unsoundness of
mind, or though capable of giving consent, isexifig from mental disorder of
such kind as to be unfit for marriage or procreatad children, or has been
subject to recurrent attacks of insanity;

(v) The respondent was impotent at the time of marréagkat the time of filing of
the suit.

A marriage under the Special Marriage Act, 1954dglable if the same has not been
consummated owing to wilful refusal of the resparider the respondent was pregnant
by some person other than the petitioner, or theseat of either party to the marriage
was obtained by coercion or fratid.

Minimum Age for Marriage

A minimum age for marriage is prescribed underHiedu law, Parsi law, Christian law
as also under the Special Marriage Act, 1954. Whitearriage, with a partner below the
prescribed age is void under Sec. 24 read with &@).of the Special Marriage Act,
1954, and invalid under Sec. 3(c) of the Parsi Mge and Divorce Act, 1936, such

“! Lorna Williams v. Dy. Com.-cum- Marriage officéfiR P&H 2007,62 (NOC).
“2 Baljit Kaur Boparai v. State of Punja2009) | DMC 28 (P&H-DB).
3 Special Marriage Act,1954 Sec. 25.
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marriage under the Hindu Marriage Act, 1955 is hwitvoid nor voidable. It is only
punishable under Sec. 18 of the Act and under tbailption of child Marriage Act,
2006 (6 of 2007). This Act is applicable to allespective of the personal laws. In the
context of the status of non age, marriage, aeater may be made of a few cases under
Hindu law.

In P. Venkataramana v. Stafethe issue was whether a Hindu marriage governetiéoy
provisions of the Hindu Marriage Act, 1955, whdre parties to the marriage or either of
them are below the prescribed ages set out ini)cbfi Sec. 5 is void-ab-initio. A wife
filed a complaint against the husband and ten sthaifeging that the husband had
committed an offence under Sec. 494 of the Indiamapcode 1860 (viz., bigamy) by
marrying another girl. The husband's defence waishis marriage with the complainant
was void since he was 13 years and she was orda®old at the time of their marriage.
This marriage being void, no offence was commitigchis marrying another girl again,
the husband argued. The Trial Court held the firatriage as legal and hence convicted
the husband. The convictions were confirmed in appleough with slight modification.

Revision was filed against conviction. Ultimateily,view of the significance of the issue

involved, the matter was referred to the Full Benafier a detailed analysis of the

statutory provisions and case law, the court cantbe conclusion that such marriage is
not void. Had the law makers intended that theyld/oot have given to a wife a right to

repudiate her marriage solemnized before the attim of the age of 15 years. This
indicates that the violation of cl. (iii) of Secobthe Hindu marriage Act, 1955 would not

render the marriage either void or voidable. Ai$ajiolation of each of the clauses in

Sec. 5 were to have the effect of rendering a gerivoid, the law makers would not

have made different provisions for violation offdrent clauses. Neither under Sec. 11
nor under Sec. 12 of the Hindu Marriage Act, 196Bre is any mention of a marriage in
contravention of Sec. 5(iii).

In V. Mallikarjunaiah v. H.C. Gowramnj& a husband sought declaration that his
marriage was void since he had not completed theo&@l at the time of marriage-that

he was 20 years, one month and 12 days old. The iskether such marriage was valid,
void or voidable was discussed at great length. ffiaéjudge dismissed the husband's
petition on the ground that there was no causectibra Hence, the husband filed an

appeal. His argument was that Sec. 11 (void mag)iahould be read with Sec. 5 and any
marriage in breach of conditions laid down in Seshould be declared as null and void.
It was further contended that the law should notsbeinterpreted so as to defeat its
provisions. On the other hand. for the wife it veagued that the legislature specifically
excluded Sec. 5(iii) from the purview of Sec. 1Dbi@v marriage), Sec. 12 (voidable

marriage) and Sec. 13 (divorce), and this exclusi@s neither accidental nor by

oversight, but deliberate.

“ AIR 1977 AP 43(FB).
> AIR 1997 Kant 77.
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After detailed arguments, the court came to theclkemion that the law does seek to
discourage marriage of under-age boys and girlsnbtito the extent of making them
void or voidable. The socio-cultural conditionstbeé society and the consequences of
invalidating such marriages on the girls speciagyre highlighted. The court obsen&d:

Having regard to the strata in which such marriagesre likely to take place, the
legislature was cautious of the fact that such mion should not have the result of
rendering a large number of girls or young womemuwally unmarried or destitute. The
only security that a girl or woman in such a siioat is entitled to is within the
framework of the marriage and if the marriage cam Ibosely undone or if it is not
recognised by the law, it would result is disasgreacial consequences which is the only
reason why this section was specifically excludeshfsections 11 and 12 of the Act

The court, however, suggested that in order toodisme such marriages, there is a need
to provide for harsher penalties, particularly those responsible for thisn Gajar
Narain Bhura v. Kanbi Kunverbai Parhat where a husband sought to defeat a wife's
claim for maintenance on the ground that the mgeribeing in contravention of the
minimum age requirement; was void, the court hbhlt thild marriage by itself is not
invalid nor a nullity, unless there has been frautbrce, in which case provisions of Sec.
12(1)(c) of the Hindu Marriage Act, 1955 would hi&racted.

A recent judgment of the Delhi High Court viRavi Kumar v. Stat&® on non age
marriage evoked mixed response and debate on $ue ief validity of marriages
solemnized in contravention of Sec. 5 (iii) of tHandu Marriage Act, 1955. Two girls,
both about 16 years (below 18) married boys ofrtliking. The families of both filed
criminal cases of kidnapping and enticement agdhestooys, and criminal proceedings
against them commenced. The girls, one of whomiw#se family way, refused to go to
their parents so they were sent to e Niketanmuch against their wishes. They filed
applications for quashing the criminal cases fagdinst their husbands and for allowing
them (the girls) to join their husbands. The twgngficant issues in the present context
were:

(1) whether on account of the minority of the spoube, marriage entered into is
illegal and void-ab-initio; and

(2) whether young girls, who get married and have red¢he age of discretion but
not attained majority can be sent in protectivaaisto a remand home against
their will?

“° AIR 1997 Kant 77, p.82.
“" AIR 1997 Guj 185, See alstarvindar Kaur v. Gursevak Singdi998) AIHC 1013 (P&H).
“8(2005) | DLT 124.
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The court referred to, inter ali&eema Devi Alias Simran Kaur v. state of Himachal
Pradesh’ where the petitioner girl aged 15 married the aeduof her own accord.
Criminal cases of kidnapping, etc, were registaagdinst the accused. The additional
chief judicial magistrate remanded the girl to potive custody in view of her minority
and his nurturing doubts on the validity of the rizaye. The High court held that the
marriage in contravention of the prescribed age ma&ther void nor voidable. These
contraventions did not fall within the scope of S&t or Sec.12 of the Hindu Marriage
Act, 1955 (i.e. void and voidable marriage, respett). It held that such a marriage
would only be in contravention of Sec. 18 of thendii Marriage Act, 1955 which
provides punishment. The observations of the amlditi chief judicial magistrate that the
marriage was not a legal marriage, was held tonpetranted and unsustainable.

It is pertinent to point out here that the prohdritof Child Marriage Act, 2006, vide
section 3, provides that a child marriage shaNdidable at the option of the contracting
party who was a child at the time of marridj#larriage of a minor is void under section
12 of this Act if deceit or forceful means are usedf a minor is sold for the purpose of
marriage.

What is the Right Age of Consent to Marry?

This becomes a matter of interpretation and it@an vary from law to law. The sixth
description of Article 375 of the Criminal Law (Am@ment) Bill, 2013, states that “with
or without her consent, when she is under eighyeans,” if a man has sexual intercourse
with a woman, it is rape. But under the Indian P&wle, marital rape is an offence only
when the wife is below 16 years, two years youtigan the age of consent, according to
Pocso.

Senior advocate and human rights activist BT Vesdtatsays the circumstances where
the consent was given have to be taken into coraida, but also agrees that a case-by-
case inquiry might create room for exploitatiort. i¥n’'t as if young people have a real
choice. They can have consensual sex but the laucis that the boy can be criminalised
if the girl or her family files a case. What abaatses where a 12- or 13-year-old girl
consents to sex? Is her consent valid? And whattadases where consent of the girl is
manufactured like in most of the child sexual abtesses?

This present judgment opens up a lot of issueg;s &hakun Mohini, women’s rights
activist with Vimochana.If a minor girl has consealksex and the law categorically calls
it rape on the ground that people below the age88adren’t old enough to know right and
wrong, then what about juvenile rapists? “For ins&g in the Nirbhaya rape case, where

49(1998) 2 crimes 168.

*0 Thus, option of repudiating such marriage whidhéito was given only to a wife (Sec. 13 (2)
(iv)) now extends to the husband as well.

*1 http://www.dnaindia.com/bangalore/report-whatkis-right-age-of-consent-1881022, accessed
on 28.02.15.
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the culprit is a juvenile, everyone bays for higda. While the observation that boys and
girls below the age of 18 years have sexual rigbtsis valid, what is the “age for
consent”, ask rights activists. It is high timettstate authorities, its machinery, NGOs
and women groups make a determined and sustaingelhwwsur to fix the age for
consenting the marriage.
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Insurgency in North East India: Issues and Challengs

Ponkhi Boraht
Dr. Umesh Kumaf

“Better than a thousand hollow words is one word brangs peace”
--Lord Buddha

Introduction

Protecting human rights and strengthening democaieeessential for the upliftment of a
nation. In a country governed by rule of law evewyas entitled to human dignity, peace
and tranquility. The Constitution of India alsoilsts at violation of rights of every
citizen in whatever form it may manifests itseléchuse it is violative of human dignity
and is contrary to basic human values. The coneegabf our constitutional philosophy
indicated in the Preamble to the Constitution drgnity of the individual and unity and
integrity of the nation. The rule of law in a trdemocracy demands protection and
promotion of basic human values.

Terrorism, insurgency are some of the factors fhat each nation in economically,

socially, politically helpless condition. A countgffected by these unlawful activities

does not protect its individual's rights nor doepromote sovereignty, unity, integrity

and prosperity of the nation. Challenges like tésro and insurgency always used to
aggravate the inequality and injustice. It is tbagtitutional obligation of each nation to

take necessary steps for the purpose of interdictioience and injustice caused by such
evil threats.

Despite number of legislations and Government dtiites the situation remains
unchanged in most of the parts. India was ranKkid the list of countries most impacted
by terrorism in 2015, according to the Global Tesm Index, 2016 Repottlt reveals
that India is one of six Asian countries rankedha top 10 nations most impacted by
terrorism and North East India is not an exceptiorit. National Consortium for the
Study of Terrorism and Responses has recently gdbek India ranks 4th in terms of

1 Research Scholar, Department of Law, Assam UnivirsBilchar, Assam-788011.

2 Assistant Professor, Department of Law, Assam Unsity, Silchar, Assam-788011.

% Global Terrorism Index, Measuring and understagdime impact of Terrorism, Institute for
Economics and Peace, available at www.economicsaudporg
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total terrorist attacks in 2015 and rank$' i@ terms of total deatf$nsurgency and such

other forms of violence are a matter of great camder each parts of the nation as it
causes danger to the very existence of human vathesrespect for peaceful co-
existence, tolerance, pluralism, peace and prdgpefi the whole nation. It is the

paramount duty of the Central Government or thegeS@Government to protect the
sovereignty, security of the State and integritghef natior?. To protect and promote its

constitutional mandate the nation should fight wstich violence not only with armed
forces and financial powers but with the cooperatibits citizens.

Insurgency continued to plague the entire regiacepikfew parts and various insurgent
groups have been trying to destabilize and weakenentire nation from last few
decades. In some parts like Manipur, the smalledtraost militarized State in North-
East India, the recent security situation can bepaved to Palestine, Irag, Afghanistan
and Persia. For realization of their objective ithgurgent groups have been indulging in
violent activities, including killing of civiliansand members of security forceédhe
situation is not normal till date. In June 04, 2045group of insurgents ambushed a
military convoy which killed at least 20 army pemsel and injured 11 persoh€On
December 16, 2016 a group around 70 terroristckatha police post in Manipur,
stealing nine automatic weapons and leaving twiz@ulen injured.

One of the important aspects of terror attack ésdbath and injury of civilians who are
unconnected with the terrorism or insurgency. Thaee the groups who are more
vulnerable to any of such violence. The data, ctedddy National Crime Record Bureau
from 1988 to 2013 shows 18,710 civilians have biegmwed during incidents of police
firing all over the country with States like Punjafndhra Pradesh, Maharashtra, Bihar,
Assam and Jammu and Kashmir registering the maximumber of causalitiedt is the
time to re-think, analyse and come out with propelution of improving internal
security, anti-insurgency operations and guardihg border areas of North-East.
Combating terrorism under the rule of law is thendad of true democracy and each of
us should think of new approach for its eradicafiortompliance of the constitutional
mandate. The Supreme Court once observed thatwlikle peace, harmony and social
progress only if there is equity, justice and digrfior everyone. Lawlessness and

“ Country Reports on Terrorism 2015, available at wstategov.

®>People’s Union of Civil Liberties vs. Union of 1adi1997) 1 SCC 301.

®Extra Judl. Exec. Victim Families...vs. Union ofiim& Anr. Decided on 4 January, 2013.

" Staff Reporter, 20 soldiers killed in Manipur rilit ambush, The Indian Express, New Delhi,
June 4, 2015, p.9.

8 Ratnadip Choudhury, Terrorists attack police Pons¥anipur, Escape with 9 Automatic Guns,
December 17, 2016, available at m.ndtv.com

® Azaan Javaid, In India, two civilians get killedpolice firing every day, July 2, 2015, available
at www.dnaindia.com
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violence in pursuance of insurgency and countarrgency proves the absence of
constitutional wisdor?

Objectives of the Study

1. To highlight the problem of insurgency in the Nogast India;

2. To discuss the violation of Human Rights of indiwd by insurgency and counter-
insurgency operations;

3. To analyse the laws dealing with the insurgendfanth Eastern region;

4. To suggest some measure for upliftment of indivicugfering from insurgency and
counter-insurgency operations;

Methodology

The study is based primarily on secondary datactt from Ministry of Home Affairs,
Law Commission of India, National Crime Record Bauend other relevant documents.
Doctrinal research methodology has been adoptedarnmanging, ordering and
systematizing current position of insurgency in tNdeast India. Descriptive, analytical,
informative methods are adopted in the analysie. girpose of this paper is description
of present insurgency situation that exists in N&astern region. A brief case study was
made to observe the present position of Tinsuk&ridt of Assam, which is situated in
between Assam-Arunachal border.

Terrorism Vs Insurgency

In the nineteenth century a terrorist was someohe engaged in a special kind of
violence against the State. The term had a corumadtiand convenient, revolutionary
usage, acknowledged as such by both perpetratdrihair victims on targets. But this is
no more applicable in today's system. Now a dagtsotism is the threat or use of
extraordinary violence for political ends. Suchsaet terrorism, however, are symbolic
rather than instrumental and are undertaken foctpggical rather than material effect.
The late Raymond Aron, a French commentator andrépplitical scientist says it in the
following way: An act of violence is labeled asrttgist” when the psychological effects
are out of all proportion to its purely physicalsué!* Justice S. B. Sinha defines
terrorism as the systematic use of murder, injdestruction or the threat of such acts
aimed at achieving political ends- has the powesalter course of history. On the other
hand, an insurgency is a movement within a coudggicated to overthrowing the
government and it can be termed as a rebelfidime ultimate goal of an insurgency is to
challenge the existing government for control dfoala portion of its territory, or force
political concessions in sharing political powerodlinally, Department of DefenSe

Nandini Sundar & others Vs State of Chhattisgafil(3 13 SCC 46

" Eric Morris and Alan Hoe, Terrorism: Threat and Resse, St. Martin's Press, New York, 1988,
p. 25.

12 Available on www.vocabulary.com accesses on 12 2016 at 12:30 P.M.

13 Department of Defense is a federal department mifed States responsible for safeguarding
national security of the United States, createtios7.
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defines terrorism as "The calculated use of viadencthreat of violence to inculcate fear;
indeed to coerce or to intimidate governments oresies in the pursuit of goals that are
generally political, religious or ideological.” imgency normally seeks to overthrow the
existing social order and reallocate power withia tountry. They may also seek to:

(1) Overthrow an established government withoutllav-on social revolution,

(2) Establish an autonomous national territory imithe borders of a state.

(3) Cause the withdrawal of an occupying power,

(4) Extract political concessions that are una#thia through less violent means.

Terrorism may also simultaneously be an insurgedtsome other forms of violence like
guerrila. Depending upon the ideology that theotést wants to advance, regime change
may be critical component of that effort. The ségugituation is volatile with inter-tribal
differences and distrust becoming more pronoundeh tever befor& Thus both
terrorism and insurgency are similar in the sehsa¢ they want to destabilize the lawful
Government of the nation by causing disturbanoceanious forms. Ambition is the main
motto of both of them but the approaches adoptetidiy are different.

Insurgency in North East India: An Overview

The seven sister region of India is comprising e6@&m, Arunachal Pradesh, Manipur,
Meghalaya, Mizoram, Nagaland, Sikkim and Tripural aach of this place is world
famous for its natural beauty comprising of migtitsers like Brahmaputra, tropical rain
forests, grasslands and numerous wetlands likeddga National Parks, Manas National
Parks etc. It is the hub of more than 200 ethnougs with distinct languages, dialects
and socio-cultural identity. The NE Region cove¥s 8f the country’s landmass and has
4% of the National population. About 99% of the B38ms border of this Region is
international border along Banglad&siyanmat®Chind’ and Bhutart®

The region has rich bio diversity, oil and natugas, coal, limestone, hydro potential and
forest wealth. Despite its natural beauty and @ht@sources the region is lagging behind
from the main stream of the nation and insurgeray lse said to be one factor for it's
under development. Being a border area, the regiauffering from various problems
and illegal cross-border movements, law and ordarcity, lack of security, insurgency,
arm and drug smuggling etc. are more common ambrgf ¢hem. Basically in border
areas the situation is very serious. The rootigtfingency in North Eastern Region are

% Pradip Singh Chhonkar, The creation of New Ditgrion Manipur: Administrative Necessity
versus Naga Territorial Aspirations, December ZB,6, available at www.idsa.in.

192,700 kms.

101,643 Kms.

171,345 Kms.

18 699 Kms. Government of India Ministry of Home Affa Annual Report 2015-2016,
Department of Annual Security, States, Home, Jamand Kashmir Affairs and Border
Management, available at www.mha.nic.in
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embedded in its geography, history and ethnicrigsliof each of the different tribes of
the region.

One important reason of insurgency is its poroteriational border. The States of the
region are surrounded by Bangladesh, Bhutan, CiMiyanmar and Nepal. In fact, the
region has a long international border of more th&&1 kms_’ but no proper initiative
has been taken in recent past to fence the aréas fresence of a long and porous
border and a very inhospitable terrain have fatéid movement of militant groups as
also inflow of illegal arms into the region, besdarge scale influx of illegal migrants
into the country. Inadequate economic developmedteamployment opportunities in the
region have also fueled induction of neo-literateith into militancy. Pak-1SI has also
been assisting the militancy in the region. Milteansed to enter there and after attack
crossed the border and no armed forces can dbateut t

The multiple insurgencies of India’s North East éiaaeen dramatic deceleration and
disintegration over the years, bringing violenceoas the region down to some of the
lowest levels in the past two and half decades.oAling to the SATP data Union
Ministry of Home Affairs has currently banned 13r¢e groups and 30 other groups
remain active in the regidi.One another important reason of increase of imsurg
activities is the availability of forest coveragethe entire region. The militants are well-
acquainted with the thickly forested region busitifficult for security forces to go on a
full offensive. The militant groups can easily ranay to their camps in nearby countries
like Myanmar and Bhutan after the attack and tobklter therein. Cooperation of
neighboring countries is very much necessary nbt fom resolving insurgency but also
minimizing smuggling of drugs, arms etc acrossltit®-Myanmar border. In recent past
the Government of India could not take proper atitie due to some difficulties. These
difficulties are difficult terrain, cultural affity of the tribal people with the North East
insurgents, drug trade and arms traffic in the@aarof operation, poorly equipped and
administered army, illiteracy, lack of proper comrmimation facility, lack of cooperation
of people, miss use of armed forces power in teenaf counter insurgency €tc.

There has been extensive smuggling of arms andogixps among various militant

groups. Today various kinds of sophisticates amesexplosives being brought into the
North East illegally from nearby countries like Bgadesh, Bhutan, China and Myanmar.
According to Law Commission Report, today mosthaf insurgent groups are of foreign

¥Ministry of Development of North Eastern Region,v@mment of India Report on International
Border, available at www.mdoner.gov.in.

Dndia Assessment-2016 available at www.satp.org.

%L Reethika Sharma, Ramvir Goria and Vivek Mishrajdrand the Dynamics of World Politics: A
Book on Indian Foreign Policy, Related Events amérhational Organizations, Saurabh Printers,
Chandigarh, 2011, pp.1112-1123.
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origin. Mercenaries and fundamentalist terroristent Afghanistan, Sudan, Pakistan and
some other countries are being inducted increasingh this movemerft

In North East region cold-blooded murder of inndcpaople in both insurgency and
counter-insurgency operation is a major threatumdm life. The murder of people who
are totally unconnected with insurgency have shthat rule of law is not applied in this
region in practical sense rather in paper only.adsment to common people living in the
vicinity of the insurgent affected areas by botimed forces and military groups could be
said to have given rise to the insurgency in the@enegion. Collateral damage to person
and property is contrary to right to life and peloliberty guaranteed under the
Constitution of Indi&® Observance of human rights and rule of law arecdeatic ideals
but the present legal system and law enforcing @gsrcannot protect its citizens from
exploitation, illegal detention, extra-judicial lkilg and fake encounter relating to
insurgency.

The incident of torture and death of Thangjam Manma Devi by a team from the 17
Assam Rifles in July 2004 can never be forgotteme @as forcefully taken from her
home on mere suspicion of having connection witlitanit groups in night at around 11
p.m. and in morning her bullet ridden body was fhuhhis incident is one of the most
shocking custodial killings of a Manipuri villagérlg But till date no action was taken
against the accused army personnel’'s. Immediatiér #he incidents ministers and
M.L.A. used to say that they will look into the rmatseriously and will take initiative
against the accused army or military personnellg.fw of such incidents happen where
the victim or his/her family gets justice. For mste, in 2006 a five-year-old child,
Debojit Moran was killed in ‘crossfire’ by Indianrray during an operation against
militants at bordering No. | Mohong village undeengeri police station in Tinsukia
District of Assam. The incident sparked mass ptst@s the entire state, but till date
government could not take action against the accasmy personnel. After five years of
the incident the Government has granted Rs. 2 lakdspromised to give a Government
job to the victim’'s elder sister Soonpahi Moran whas seriously injured by the bullet
injury in the same incident and got relief afterdargoing long treatment in AIIMS,
Delhi. But till date no further step has been takgnthe Government. The victim’'s
mother herself has said that giving money is neigadte, because it cannot be termed as
justice which could not give satisfaction to theirenfamily. There are thousands of such
incidents where the victims start thinking that Ga$ shaped their own destiny in such
way.

Most of the places of North Eastern region is sgdan such remote areas that people of
these regions don’t know their other constitutiorights except right to vote. Border
districts like Changlang district of Arunachal Pead, Tinsukia District of Assam has
provided easy gateway to the insurgents seekirghsafens in Arunachal and Myanmar.

2 | aw Commission of India 173rd Report on PreventidnTerrorism Bill 2000, available at
www.lawcommissionofindia.com.
% Article 21 of the Constitution of India, 1950.
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Due to the rugged terrain and thick forest coverthgearmed forces cannot detect the
insurgents and in all most all the time the couinisurgency operation fails because of
lack of good communication system and dense fa®atrage. In the name of counter-
insurgency operation the armed forces used to sdhesinnocent people living in the

neighboring villages. The border between Arunaeml Assam is not well fenced and
illegal activities like drug smuggling; arm smugugliis flourished in the entire region.

In 2014, due to various terror attacks while 198pbe died in Kashmir and 372 in Nexal
areas, 413 died in the North East. Assam is thestwsufferer of human causalities in
terror attacks among all Indian stafén recent past regarding insurgency entire region
has seen only two pictures: Promise of central gowent to combat such incidents and
concealment of civilian deaths and injury in itsshe report. Inspire of more causalities
and death of civilians than that of Jammu and Kaskime recent Government of India
Ministry of Home Affairs Report 2015-2016 has releglathat, barring a few incidents
there is general atmosphere of peace in States Aikeachal Pradesh, Assam,
Meghalaya, Mizoram and TripufaBut in reality, it's only the North East where thes
in insurgent violence continue unabated. The fatusorth East has been emphasized by
the central government in meetings and nationalfirdtional conferences, but it has been
far behind both in terms of emotional and physiralestments. In 2014, Assam
accounted for 168 deaths in 246 insurgency incgdant as many as 144 of these deaths
were at the hands of NDFB(S) cadres. In 2013 to®,similar outfit claimed maximum
lives in Assanf®

Fatalities in Militants Violence in India’s North E ast 2005-201%5

Years Civilians SFs Militants Total
2005 334 69 314 717
2006 232 92 313 637
2007 457 68 511 1036
2008 404 40 607 1051
2009 270 40 542 852
2010 77 22 223 322
2011 79 35 132 246
2012 90 18 208 316
2013 95 21 136 252
2014 245 23 197 465
2015 18 6 29 53
Total 2301 434 3212 5497

2*Deeptiman Tiwary, Terror kills more in North Eaisah elsewhere, 38March 2015, available at
www.toi.com.

% Government of India, Ministry of Home Affairs AnaReport 2015-2016.

% Supra Note 17.

27 South Asia Terrorism Portal Data 2015, availalblenaw.satp.org.
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The above incidents have made the fact clear #edt ef the State Government of North
East regions has relied more on security optioprtavide internal security and other
options like cooperation of its citizens, humanéarapproaches like reformation of
insurgent prisoners, skill development programmastiie insurgent victims have not
taken priority in the entire region. Counter-teisor laws to strengthen the hands of
military forces had made the situation worse. Thlemal approaches of ‘overawing the
people’ with the use of force is still applicabtethe region.

To fight against insurgency Government in recerst p@s done nothing except making
of harsh laws which empowered the armed forcebdotsand kill common people in the

name of counter-insurgency operation. Ultimatelyrpadlliterate and innocent people

basically the village inhabitants are sufferingpawho even do not know the meaning of
insurgency. Honourable justice P. N. Bhagwati oolegerved that "today, unfortunately,

in our country the poor are priced out of the jialisystem with the result that they are
losing faith in the capacity of our legal system (g&ic) about changes in their life

conditions and to deliver justice to them. The piootheir contact with the legal system
have always been on the wrong side of the liney e always come across 'law for
the poor" rather than law of the poor. The lawrégarded by them as something
mysterious and forbidding: always taking somethaway from them and not as a
positive and constructive social device for chaggthe social economic order and
improving their life conditions by conferring rightand benefits on them. The result is
that the legal system has lost its credibilitytfoe weaker section of the commurfiy.

Legislation to Combat Insurgency in North East

Armed Forces (Special Powers) Act 1958 was endayethe parliament for handling
violent situation effectively and it was consideratthe beginning as a very simple
measure to control any insurgent affected areaariiNEast. The Act is applicable only
to the North East States. It allows the governnterttefine at its discretion and without
judicial review, an area as ‘disturbed’ and empeathie military to shoot to kill. But
during the passage of time, it has been convinted the Act is not precise and
unambiguous and there is chance of miss use dicgnovisions of this Act. Under this
Act, army authority can arrest a citizen or individs, male or female, without any
invitation on the part of the police authority oitlvout reference to the police authority of
the State, wherever and whenever the Act is enflortke Act is in force in most North
East States, where clashes claimed 450 lives laat, yaccording to South Asian
Terrorism Portal. Lawmakers recently lifted the actone State, Tripura that borders
Bangladesh. The Act empowers armed forces persdonshoot to kill is violate of
Article 21 of the Constitution of India. In the yed985, the Terrorist and Disruptive
Activities (Prevention) Act was introduced to sugg®s anyone who raised a voice against
nation’s peace and prosperity. Prevention of TemorAct, 2002 was passed by the
Parliament of India in 2002 with the objective dfesgthening of anti-terrorism
operations. Both of these two legislations havenlrepealed in the year 2004 and most

BHyssainara Khatoon & Others v. Home Secretary,eStdBihar Patna AIR 1979 SC 1369
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of their provisions live on in different versionktbhe Unlawful Activities Prevention Act,
1967 which has been amended twice in 2008 and &i&ctively.

All these legislations in recent past could do majhexcept resulting in harassment of
innocent persons. Due to lack of cooperation anst tamong people and armed forces
groups, rule of law in the region has been tramséat into socio-economic injustice. To
fight with external terrorism India should make effort to strengthen the human tie as
we know that lots of persons involved in insurgaativities don’t help security, unity
and integrity of the nation, but destruct it andirch situation one country cannot destroy
whole root of terrorism only with trained armeddes and financial power. This is the
time of implementation of laws with the object odimtaining balance between individual
rights and the rights of the society.

In order to attract misguided youth who joined tinditancy in North East region
Government of India has been implementing variocseses for Surrender- cum-
Rehabilitation of militants in North East. The aoffj@f these schemes is very good and
reformative as it tries to involve them in self dayment. North Eastern Council has
been conducting various skill developments and eympént oriented training
programmes for North East youths on fields such besuty care, computer
hardware/software, hospitality etc. Trainees areisad and encouraged to set up
entrepreneurship units in the regfdihe Constitution of India guarantees to all pesson
equality before law; equal protection of the lawsiarantees against discrimination;
freedom to peaceful agency; freedom to fair prooedprotection of life and personal
liberty; freedom against exploitation and so on andforth. Thus in enacting laws to
combat insurgency legislature and government shoadentrate on these rights.

Concluding Remarks

Despite number of legislations, rehabilitation sobe, cease-fire agreement and human
rights initiatives, peace in the region can newverfdund. One of the basic reasons for
complexity of peace process is that in recent @asternment and all other law enforcing
agencies could not deal with the problems taking aonsideration of tribal aspirations,
ethnic feelings, geographical remoteness, povartyilliteracy prevailing in the region.
Further inefficient Socio-Political and Constituted Organizations like North Eastern
Council, Bodoland Territorial Council and lack ofo@rnment response have
contributing in strengthening the problem.

Rehabilitation of insurgency victims and upliftmesfttheir educational and some other
Constitutional rights relating to life, liberty, gwerty and dignity are a matter of great
concern as in preceding years the State Governh@nhot shown proper care for their
survival and upliftment. Law are there, but peojple this region gradually lose

confidence on all these laws because of its wideagbmiss use. They used to claim that

®Year End Review: Press Information Bureau Goverrnroéindia Ministry for Development of
the North Eastern Region, 2®ecember 2016, available at www.pib.nic.in.
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these are applied not for detecting militants butfarassing the common people living in
nearby areas. The family members of the militanit$ people in vicinity are the worst

sufferer of counter-insurgency operation. The Gdras well as the State Government
need to adopt some new practices and responsesaviéful and repetitive debate and
discussion. Arrest without warrant, searching @npises, detention in police custody for
unlimited period without producing before magistrateed to be scrutinized through
implementation of humanitarian laws.

To fight with terrorism India should enhance itqdincial capabilities along with

infrastructural security, community-oriented pailigj crime scene investigations,
explosive ordinance detection and countermeastoemsics, cyber security and mega
city policing®

The state is to maintain a delicate balance betwaeh state action and the human rights.
Fight against terrorism should be respectful to &mights. The constitution has laid
down clear limitation on state action within thentaxt of fight against terrorism.

%0 Country Reports on Terrorism 2015, United StatepaBtnent of State Publication, Bureau of
Counterterrorism and Countering Extremism, Juneé62d/hilable at www.state.gov.
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A Legal Perspective of the Challenges facing thefiams
in the Indian Banking Sector

Anuranjan Sharma

Introduction

THE GOD OF MAMMON has an important place in theebvof men. Nations flourish

on the solid edifice of their economy. Banking haey role in building this edifice. This

is an humble attempt to study the reforms requamed adopted by the Indian Banking
System. Indian Banking came in to being to repldee outworn traditional Mahajan.

Conventionally banking activity were limited to bowing and landing. Post

Independence Indian economy had place for bothigpsbkttor as well as private sector.
But the private sector was using its banks solelyts benefits. However, the govt.
wanted to implement its welfare policies. This lgbuin the era of Nationalisation of
Banks? Then again came a time when the need for privadef@reign banks was felt and
were so allowed in the country.

Indian banking is constantly going through the pssc of change ever since, India
embarked on the reforms path about two decademat@91-92°.Now, Indian banks are
as technology-savvy as any in the world. The bankiactor is seeking to embrace the
Basel I1* regime, to benchmark with the global standardmil&ily, retail lending has

! Assistant Professor (Law) Apeejay Stya UniversiBurgaon.

21969 saw the Nationalisation of 14 Banks, in thgime of Mrs. Indira Gandhi. Again in 1980
Nationalisation of 7 Banks.

%1n 1991, under the chairmanship of M Narasimhampmmittee was set up by his name which
worked for the liberalisation of banking practices.

“ Basel Il is the second of the Basel Accords, which recommendations on banking laws and
regulations issued by the Basel Committee on Banl8uapervision. The purpose of Basel II,
which was initially published in June 2004, is t®ate an international standard that banking
regulators can use when creating regulations abowt much capital banks need to put aside to
guard against the types of financial and operatideks banks face while maintaining sufficient
consistency so that this does not become a soufceompetitive inequality amongst
internationally active banks. Advocates of Basdidlieve that such an international standard can
help protect the international financial systemmfrthe types of problems that might arise should a
major bank or a series of banks collapse. In theBasel Il attempted to accomplish this by
setting up risk and capital management requiremagesgyned to ensure that a bank holds capital
reserves appropriate to the risk the bank expase# to through its lending and investment
practices. Generally speaking, these rules meartttbagreater risk to which the bank is exposed,
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emerged as another major opportunity for banks. tAlise factors are driving up
competition, which in turn forcing banks to innawa®\ slew of innovative products,
which could not be imagined even a few years age,aareality now. Even ordinary
matters like Saving Account, Personal Loans and ¢lboans have become subjects of
innovation.

Banking — Reforms

The first mention in this regard should be of treaéhimam Committee,

Narashimham Committe€

In this context the report of Narashimham Commitigenoteworthy. It sujested the
following reforms:

Improving the financial viability of the banks;

Improving the macroeconomic policy framework fonks;

Increasing their autonomy from government direcjon

Allowing a greater entry to the private sector anking;

Liberalizing the capital markets;

Improvement in the financial health and competifiesition of the banks;
Furthering operational flexibility and competitiommong the financial
institutions.

NouoprwdhE

Consequent to the above recommendations a numbefains initiatives have been
taken to remove or minimize the distortions impigupon the efficient and profitable
functioning of banks. These include the followifigs

Reduction in SLR & CRR

Transparent guidelines or norms for entry and @xrivate sector banks

Public sector banks have been allowed for direotsEto capital markets

The regulated interest rates have been rationadinddsimplified.

Branch licensing policy has been liberalized

A board for Financial Bank Supervisiohas been established to strengthen the
supervisory system of the RBI.

ogakwnNE

It is certain that these and other measures that baen taken, have helped to regulate
and provide better customer services.

the greater the amount of capital the bank needsotd to safeguard its solvency and overall
economic stability.

® Supra note 2

® Banking Sector Reforms: Policy Implications andedfr Outlook by R. K. Uppal D. A. V.
College, Malout (Punjab), India.

" The Reserve Bank of India performs this functionler the guidance of the Board for Financial
Supervision (BFS). The Board was constituted in &oler 1994 as a committee of the Central
Board of Directors of the Reserve Bank of India.
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Background

On the basis of reforms the Banking sector can\idat! into two groups:
(1) Pre-Reform Period.
(2) Post-Reform Period.

I. Banking in the Pre-reform Period

The Period of Financial Control:

The Indian financial system in the pre-reform peérid.e., upto the end of 1980s,
essentially catered to the needs of planned deredopin a mixed economy framework
where the government sector had a domineeringmm@eonomic activity. The strategy of
planned economic development required huge devalopexpenditures, which was met
thorough thedominance of government ownership of banks, autecnmadnetization of
fiscal deficit and subjecting the banking sectofa@e pre-emptions — both in terms of
the statutory holding of Government securitiestgstay liquidity ratio, or SLR) and
administrative direction of credit to preferred tees. Furthermore, a complex structure
of administered interest rates prevailed, guidedemuy social priorities, necessitating
cross-subsidization to sustain commercial viabilgly institutions. These not only
distorted the interest rate mechanism but also radiye affected financial market
development. All the signs of “financial repressiwere found in the system.

The Period of Liberalisation
The decline of the Bretton Woods sysfeiim the 1970s provided a trigger for financial
liberalization in both advanced and emerging mark8everal countries adopted a ‘big

#The Bretton Woods system of monetary management abledied the rules
for commercial and financial relations among therldie major industrial states in the mid 20th
century. The Bretton Woods system was the firsirgta of a fully negotiated monetary order
intended to govern monetary relations among indaégetnation-states.

Preparing to rebuild the international economictesys as World War 1l was still raging, 730
delegates from all 44 Allied nations gathered atNount Washington Hotel in Bretton Woods,
New Hampshire, United States, for the United NatitMonetary and Financial Conference. The
delegates deliberated upon and signed the Brettoodd/Agreements during the first three weeks
of July 1944, Setting up a system of rules, instits, and procedures to regulate the international
monetary system, the planners at Bretton Woodsbledtad the International Monetary
Fund (IMF) and the International Bank for Reconstinn and Development (IBRD), which today
is part of the World Bank Group. These organizatibacame operational in 1945 after a sufficient
number of countries had ratified the agreement.

The chief features of the Bretton Woods system vesreobligation for each country to adopt
a monetary policy that maintained the exchange batgying its currency to the U.S. dollar and
the ability of the IMF to bridge temporary imbalasmf payments.

On August 15, 1971, the United States unilateraiyninated convertibility of the dollar to gold.
As a result, "[tlhe Bretton Woods system officiakynded and the dollar became fully ‘fiat
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bang’ approach to liberalization, while others pies a more cautious or ‘gradualist’
approach. The East Asian crises in the late 1988«4ded graphic testimony as to how
faulty sequencing and inadequate attention to tuiginal strengthening could
significantly derail the growth process, even favutries with otherwise sound
macroeconomic fundamentals.

India, in this context, has pursued a relatively rendgradualist approach to
liberalization. The bar was gradually raised. tEgear the Central Bank slowly, in a
manner of speaking, tightened the screws. Neegbgethe transition to a regime of
prudential norms and free interest rates had its waumatic effect. It must be said to
the credit of our financial system that these ckangere absorbed and the system has
emerged stronger for this reason.

By mid-1997, the RBI reported that the reform pssckad started yielding results. But as
observed by the N€in its second report, the improvement has arretedleterioration

of the system earlier but there is still a consatiér distance to traverse. There has been
improvement in several of the quantitative indites there are many areas in which
weaknesses still persist. These include custometicee technological up gradation,
improvement in house-keeping in terms of reconaiia of entries and balancing of
books. This takes us to the second period of refombanking.

2. Banking In the Post Reform Period:

Second Banking Sector Reforms (1998)

The second report was submitted on 23rd April, 19@8ch sets the pace for the second
generation of banking sector reforms. These include

Merge strong banks, close weak banks unviable ones

Two or three banks with international orientati@nto 10 national banks and a
large number of local banks

Increase Capital Adequacy to match enhanced bamiskg

Rationalize branches and staff, review recruitment

De-politicize Bank Boards under RBI supervision

Integrate NBFCs activities with banks.

N

ok w

currency,' backed by nothing but the promise offéderal government.” This action, referred to
as the Nixon shock, created the situation in withehUnited States dollar became the sole backing
of currencies and areserve currency for the mensi@es. At the same time, many fixed
currencies (such as GBP, for example), also bedsradloating.

° First R.K. TalwarMemorial Lecture — 2007 By Dr. C. Rangarajan ChaimmEconomic
Advisory Council to the Prime Minist& Former Governor, Reserve Bank of India

19 Narashimham Committee

M Supra note 8
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However, many cities saw no purpose in settinghg gecond NC on banking sector
reforms within six years and before the full impkawmtation of the recommendations of
the first report of 1991. Strictly speaking, thevere no new recommendations made in
the second report except two on:

1. Merger of strong units of banks

2. Adaptation of the “narrow banking” concept tbabilitate the weak banks.

The Effectiveness of these Reforms:

No doubt, all these various reform measures inttedun India have indeed strengthened
the Indian banking system in preparation for thebgl challenges ahead. Financial
sector reforms encompassed broadly institutionsaalty banking, development of
financial markets, monetary fiscal and externaltmeananagement and legal and
institutional infrastructure.

Reform measures in India were sequenced to createabling environment for banks to
overcome the external constraints and operate gréater flexibility. Such measures
related to dismantling of administered structurentérest rates, removal of several pre-
emptions in the form of reserve requirements aradlitrallocation to certain sectors.
Interest rate deregulatifrwas in stages and allowed build up of sufficiegilience in
the system. This is an important component of #ferm process which has imparted
greater efficiency in resource allocation. Paradkeéngthening of prudential regulation,
improved market behaviour, gradual financial opgnamd, above all, the underlying
improvements in macroeconomic management helpedilibelisation process to run
smooth. The interest rates have now been largelgdéated except for certain specific
classes, these are: savings deposit accounts,esaent Indian (NRI) deposits, small
loans up to Rs.2 lakh and export credit. Withdwe tlismantling of the administered
interest rate structure, the rest of the finansgaitor reforms could not have meant much.

Greater Share of Private Investors

As regards the policy environment on public owngrskhe major share of financial
intermediation has been on account of public sedtwing the pre-reform period. As a
part of the reforms programme, initially there viafsision of capital by Government in
public sector banks, which was subsequently foltblwe expanding the capital base with
equity participation by private investors up toimil of 49 per cent. The share of the
public sector banks in total banking assets hasecdown from 90 per cent in 1991 to
around 75 per cent in 2086a decline of about one percentage point every geer a
fifteen-year period. Diversification of ownershighile retaining public sector character
of these banks has led to greater market accolityadid improved efficiency without
loss of public confidence and safety. It is sigmifit that the infusion of funds by

2 The R.B.l has very recently allowed banks freedimmallowing interest on saving bank
accounts.
13 Supra note 9
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government since the initiation of reforms into fheblic sector banks amounted to less
than 1 per cent of India’s GDP, a figure much lotan that for many other countrigs

Greater Competition

Another major objective of banking sector refornas tibeen to enhance efficiency and
productivity through increased competition. Esttioinent of new banks was allowed in
the private sector and foreign banks were also pceinmore liberal entry. Some new
private banks are in operation at present. Yetraraitep towards enhancing competition
was allowing foreign direct investment in private®r banks up to 74 per cent from all
sources. In 2009, foreign banks were allowed bankiresence in India either through
establishment of subsidiaries incorporated in Imdithrough branché&s

Financial Supervision

Impressive institutional reforms have also helpedeishaping the financial marketplace.
A high-powered Board for Financial Supervision (BF&onstituted in 1994, exercise
the powers of supervision and inspection in retatm the banking companies, financial
institutions and non-banking companies, creatingaans-length relationship between
regulation and supervision. On similar lines, a o@r Regulation and Supervision of
Payment and Settlement Systems (BPS@escribes policies relating to the regulation
and supervision of all types of payment and setl@nsystems, set standards for existing
and future systems, authorise the payment ancisettit systems and determine criteria
for membership to these systems.

The system has also progressed with the transparend disclosure standards as
prescribed under international best practicesphased manner. Disclosure requirements
on capital adequacy, NPLs, profitability ratios atedails of provisions and contingencies
have been expanded to include several areas sudbreign currency assets and
liabilities, movements in NPLS and lending to sensitive sectors. The range of
disclosures has gradually been increased. In vietheoincreased focus on undertaking
consolidated supervision of bank groups, preparasfcconsolidated financial statements

bid.

2 bid.

'® The Board was constituted in November 1994 asnanttiee of the Central Board of Directors
of the Reserve Bank of India

7 BPSS was constituted by R.B.I on 10 March 2005.

18 A non-performing loan is a loan that is in defaltclose to being in default. Many loans
become non-performing after being in default for ndonths, but this can depend on
the contract terms.

“A loan is nonperforming when payments of interastl principal are past due by 90 days or
more, or at least 90 days of interest payments he@en capitalized, refinanced or delayed by
agreement, or payments are less than 90 days @yevdtithere are other good reasons to doubt
that payments will be made in full” as definedIMF.
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(CFS)® has been mandated by the Reserve Bank for allpgrathere the controlling
entity is a bank.

The Legal Reforms

The legal environment for conducting banking busénkeas also been strengthened. Debt
recovery tribunals were part of the early reformscpss for adjudication of delinquent
loans. Then , the Securitisation Actvas enacted in 2003 to enhance protection of
creditor rights. To combat the abuse of financiatem for crime-related activities, the
Prevention of Money Laundering Act was enacted B0 to provide the legal
framework. The Negotiable Instruments (Amendmemtd Bliscellaneous Provisions)
Act 2002* expands the erstwhile definition of 'cheque' biyaducing the concept of
‘electronic money' and 'cheque truncaffonThe Credit Information Companies
(Regulation) Bill 2004 was enacted by the Parliainwgmnch was expected to enhance the
guality of credit decisions and facilitate fastezdit delivery.

Improvements in the regulatory and supervisory &aork encompassed a greater
degree of compliance with Basel Core Principlestteu initiatives in this regard include

consolidated accounting for banks along with aesysdf Risk-Based Supervision (RBS)
for intensified monitoring of vulnerabilities. Athese legal reforms have contributed to
safer banking activities.

Effect of financial liberalisation on the improvemant and functioning of institutions
and markets

Prudential regulation and supervision has improvie combination of regulation,
supervision and safety nets has limited the impécinforeseen shocks on the financial
system. In addition, the role of market forces malding price discovery has enhanced.
The dismantling of the erstwhile administered iestrrate structure has permitted
financial intermediaries to pursue lending and &#ptaking based on commercial
considerations and their asset-liability profil@he financial liberalisation process has
also enabled to reduce the overhang of non-perfayi@ans: this entailed both a ‘stock’
(restoration of net worth) solution as well as W (improving future profitability)
solution.

¥ The R.B.I has recently instructed banks to issasspooks free of cost to their customers
besides CFS.

2 An Act to regulate securitisation and reconstarctiof financial assets and enforcement of
security interest and for matters connected theheaviincidental thereto.

2L Earlier , bouncing of check was made a cognizalfience in the Negotiable Instrument Act
through an amendment.

22 Cheque truncation is the conversion of physibaluie into electronic form for transmission to
the paying bank. Cheque truncation eliminates cusdmee physical presentation of the cheque
and saves time and processing costs.
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Risk Conscious

Financial entities have become increasingly conscabout risk management practices
and have instituted risk management models basethein product profiles, business
philosophy and customer orientation. AdditionalBgcess to credit has improved,
through newly established domestic banks, foreignkb and bank-like intermediaries.
Government debt markets have developed, enablig@ter operational independence in
monetary policy making. The growth of governmenbtdearkets has also provided a
benchmark for private debt markets to develop.

Access to Information

There have also been significant improvements @ itfiormation infrastructure. The
accounting and auditing of intermediaries has imedo Information on small borrowers
has improved and information sharing through opanatisation of credit information
bureaus has helped to reduce information asymmetrg. technological infrastructure
has developed in tandem with modern-day requiresnieninformation technology and
communications networking. It goes without sayiingt the above reforms have brought
in a sea-change in the banking sector.

Bank Liability and Profitability
These are important issues crucial for banking. [&/the NPL is declining after the
reforms the profitably is reported to be automaiaasing?.

Conclusion

Though much has been done, but still much moreirenta be done. Let us hope, in the
years to come, the Indian financial system will vgraot only in size but also in
complexity as the forces of competition gain furth@mentum and as financial markets
get more and more integrated. As globalisation lacaes, the Indian financial system
will also get integrated with the rest of the worlds the task of the banking system
expands, there is need to focus on the organizdtiffectiveness of banks. To achieve
improvements in productivity and profitability, garate planning combined with
organizational restructuring become necessary. efsseelating to consolidation,
competition and risk management will remain criticequally, governance and financial
inclusion will emerge as key issues for India ais tlstage of socio-economic
development.

Studie$’ reveal that allowing banks to engage in non-tiawktl activities has contributed
to improved profitability and cost and earningsoéhcy of the whole banking sector,
including public-sector banks. By contrast, investinin government securities has

% Bank profitability levels in India have alsorded upwards and gross profits stood at 2.0 per

cent during 2005-06 (2.2 per cent during 2004-08) met profits trending at around 1 per cent of
assets.

2 Assessment of India’s banking sector reforms fitbm perspective of the Governance of the
banking system by Sayuri Shirai Associate Profesé#eio University.
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lowered the profitability and cost efficiency ofettwhole banking sector, including
public-sector banks. Lending to priority sectorsd ahe public-sector has not had a
negative effect on profitability and cost efficigncontrary to our expectations. Further,
foreign banks (and private domestic banks in soames) have generally performed
better than other banks in terms of profitabilibddncome efficiency. This suggests that
ownership matters and foreign entry has a positivgact on banking sector
restructuring.

The above results suggest that the current policyestructuring the banking sector
through encouraging the entry of new banks hasas@roduced some positive results.
However, the fact that competition has occurreq anlthe lower end suggests that bank
regulators should conduct a more thorough restringfof public-sector banks. Given
that public-sector banks have scale advantagessuitient approach of improving their
performance without rationalizing them may not proel further benefits for India’s
banking sector. As more thanl0 years have paseed Hie reforms were initiated and
public-sector banks have been exposed to the ngwlatery environment, it may be time
for the government to take a further step by pramgomergers and acquisitions and
closing unviable banks. A further reduction of SERd more encouragement for non-
traditional activities (under the bank subsidiaoynfi) may also make the banking sector
more resilient to various adverse shocks. Howeiwanay be noted that the Reserve
Bank of India has in the recent months hiked CR& &bR more than once to counter
inflation.
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Medically Assisted Procreation and Personal Law
Jitendra Kumar

Ever since the beginning of human history and $gcadigion and science have been two
very important coordinate of the human evolutitveythave always been interrelated and
both have exerted a great influence, thus whearites to assisted reproduction we must
take into consideration the religious point of vied present time Assisted reproduction

are worldwide practiced medical procedures, whiclsthanswer regulations and ethical

standards established by each state’s legislatimmgetimes the state’s laws allow more
than religion would, especially when it comes tdphey patients who don't respect the

typical pattern- heterosexual married couple. ®invgbmen, lesbians, unmarried couples,
also are allowed to access now a day assisteddwegiiee techniques in spite of religious

general discontent.

Social factors, religious pressure groups and legi® differs from one state to another
when it comes to dealing with controversial issiiles the genetic material donation, the
use of surrogate mothers, the reproductive agediion, genetic diagnosis of the
embryo, the selective embryo reproduction and eslening? In spite now a day’s
society tendency towards separation from churchéspractice, civil groups are still
manipulated by the various religious influence gwhen it comes to important issues
related to human reproduction such as contracepitoortion, and infertility therapy/.

The recent development of biology and today medicimallenge once again the religious
dogmas and further more raise serious questioaterkto reproduction which not always
have the clearest answers. Bioethics has beeredr&mateal with the different religious
groups’ attitude towards the new fields of assisteproduction but it cannot set the
border line between ethical and unethical when dines to assisted reproductive
technologie$. It is of a great importance for those who are mumted with infertility
issues, both the scientists and the couple whosde#h this medical problem, to
acknowledge the importance of the religious aspedftgshe medical approach of
infertility, to understand and to make a choice ther it is one which respects the
practices of their religion or not.

! Research Scholar, Faculty of Law, Banaras Hindu Urirsity, Varanasi, India.

“Religion and assisted reproduction, The Hindu,renédition, 17 Feb.2005.

% Religion and assisted reproduction , http:/inefertilization.eu/religious-and-ethic-aspects-of
assisted-reproduction, Last accessed 12 april2012.

* Stephen J. Werbefloning: A Jewish Law Perspective with a CompaetBtudy of Other
Abrahamic Traditions30 Seton Hall I. Rev. 114, 1156(2000).
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Islam and Medically assisted Procreation

Assisted reproductive techniques are widely spreaddwide and are able to treat most
types of infertility. Islamic world has been en@dsto modern techniques for many
years, delaying thus the implementation of modepraductive technologies due to the
prejudice that Islamic teachings would disapprosgisied reproduction. Islamic laws are
extremely strict when it comes to sexual intercepsex is the privilege of the married
couples, premarital and extramarital sex is syrifarbidden? Sex must be avoided with
all costs during menstruation, after the birtheaffiseases or disabilities. Homosexual
intercourse is strictly forbiddeéhAdultery is still severely punished, starting whbuse
detention, public dispraise and verbal humiliation.

The Islamic belief associates marital sex with fgmalues and procreation, therefore it

supports only the sexual act which involves mam®sip penetrating woman’s vagina, as
it is the only sexual act which can lead to preggamoreover oral and anal sex as well
as masturbation are strictly forbiddelvith the passage of time Islam offers its support
to assisted reproduction, when natural procreatals, the treatment is seen as the
couple’s duty and the Islamic laws forbid adoptidssisted reproductive techniques are
only permitted between husband and wife, a thirtypthe donor is not accepted weather
it is a sperm donor, or a surrogate mother, an yoplor an oocyte. In the case of divorce

or the death of the husband, artificial inseminmattannot be made with husband’s sperm.
Any medical procedure which involves donor is cdasid adultery’

The Islamic view on certain assisted procreations

Artificial Insemination

Artificial insemination has been in use for a lailge. As long as it is the husband's
semen that is used to impregnate the wife, intrangeinsemination ("IUI") is
permissible’. Permissibility, however, is conditioned upon ingeation occurring while
the marriage remains intact. Thus, the husbamdzef semen cannot be used after
divorce, or after the husband's de&th.

In vitro fertilization

IVF is a process by which a woman, through hormanahipulation simultaneously
produces several ova. These ova are needle aspatitbe proper time under ultrasonic
guidance. In the lab, sperm fertilize these ovacc8ssfully fertilized ova (zygotes)

® Islam: A Brief Introduction atvww.islam101.com./dawah/IslamBrief.html (last \ésit March
11, 2011).

® Supra note 4.

" IVF and Islam, http://in-vitro-fertilization.eufigious-and-ethic-aspects-of-assisted-
reproduction, last accessed 12 april2012.

8 Hossam E. Fadel Assisted Reproductive Technolodiaslslamic Perspective, 25 J. Islamic
Med. ASS'N 14, 17 (1993).

® Supra note 7 at 17.

19pid.
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reaching the four to eight cell stage are transteimto the uterus. At this point, the uterus
has been prepared by hormones in order to begilantgtion of the transferred zygotes
(pre-embryos). The current success rate, measwdertilizations resulting in a live
birth, is between twenty and thirty percent. IVRthaits various modifications, i.e., GIFT
(Gamete intra-fallopian transfer), ICSI (intracygmic sperm injection) etc., has been
declared islamically permissibt&pnly if the following conditions are satisfiefirst, the

IVF must involve a married coupl8econgdthe sperm must be from the husband, and the
eggs from the wifeThird, this must occur within the context of a valid nege.Fourth,

the procedure must be conducted by a "competemt'teaorder to reduce the chances of
failure.

Donor eggs, donor sperms, and donor embryos are wawful:

The Quran states: "Then has He established redtijos of lineage and marriage...." The
use of donor sperm, eggs, or embryos will resuth@ébiological father or mother being
different from the "married couple." In Islamic lawhis is similar to adultery in
confusion of the lineagé? Unclear lineage may cause one to marry a brosiggr, or a
close relative, even with the strictest guidelimeglace to prevent this from happening.

If donor gametes are used despite the prohibiisdamically, the following applies: in
the case of donated sperm, the "husband" wouldbsidered the legal father, although
he is not the biological father. Moreover, if a dted egg is used, the birth mother is
considered the legal mother, although she is rebiblogical mother.

Surrogacy

Another form of assisted reproductive technologgusrogacy. There are two types of
surrogacy, partial and complete. In partial suaryg a couple will solicit or commission
a woman to be artificially impregnated by the "harsth* semen. In a complete surrogacy,
the commissioning couple will undergo IVF. The ewtbcreated by IVF is transferred
then to a surrogate woman. The surrogate giveddbyg to the soliciting/rearing couple
at birth. There are several objections to surrodgamy an ethical standpoint. The primary
objection is that it results in the commoditizatimihmotherhood. Motherhood is reduced
from a value to a price. As a result, children lmeca commodity and the process of
procreation becomes a business enterptisSEhere are also many legal problems
associated with surrogacy. The main problem isdiegiwho the parents are, and who is
legally responsible for the rearing of the resgjtirild.

Under Islamic law, surrogacy is prohibited. Lingjigally and Islamically, the Arabic
word for "to give birth" is Walad, and for "motheit"is Walidah, or the "one who gives

M. Partowmah, Biotechnology Issues in the Opirdbislamic Scholars, 25 J. ISLAMIC MED.
ASS'N 9, 10-11 (1993).

12 Maher M. Hathout, Surrogacy: An Islamic Perspext®1 J. Islamic Med. ASS'N 106, (1989);
13 Supra note 12.
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birth." ** A verse from the Quran states that, "None caméie mothers except those who
gave them birth?® Even if there is an agreement between the pattiesconfusion of
lineage, which is inevitable in these surrogacyamgements and which is of major
importance in Islamic law, prohibits surrogacy.slirrogacy is still done despite the
prohibition, it is the consensus of Islamic schel#mat the birth mother is the "real"
mother:®

Cloning

The successful cloning of Dolly the ewe in 1997 ated worldwide excitement,
bewilderment, and controversy. Cloning is the comabf almost genetically identical
organisms. For ordinary purposes, clones can laetteas genetically identical to the
organisms from which the nuclear DNA is taken. Sifolly, several scientists have
cloned other animals, including cows and mice. fldoent success in cloning animals has
sparked fierce debates among scientists, poliscard the general public about the use
and morality of cloning plants, animals and possitimans’

The Holy Quran governs every aspect of Musliméifel is believed to contain the words
of God. It covers a wide range of issues includiang, ethics, genesis, and instruction
into everyday life. There are several interpretaicegarding human cloning.

* Cloning affects kinship, a major concept in Islaméw. As such, cloning would
result in loss of kinship since created childrerymat have either a mother or a
father and this is contrary to Islamic laws. Los&inship will also affect identity
of the clones and therefore their dignity. The eopu®nces here are looked upon
as to what happen when the clones want to marinpwrand what they are going
to inherit from their mothers or fathée'fs.

» Cloning affects the “soul” since the soul belongg<aod and He is the one who
gives life and takes it. In the cloning process“dml” is given by other creators.

* “God plans and writes the future of individuals'dagsince cloning can guarantee
eternal life of clones this is considered “integigce in God's writings and God's
will”. Only “God determines life and deatf®.

* Human cloning is similar to “playing God”. As sudhwould be a manipulation
of God'’s creation because the cloning scientistishnot become God or replace
God.

“Ibid.

1> Holy Quran 58:2 (Abdullah Yusuf Ali trans., 1982).

!¢ Barbara katz Rothman, recreating motherhood 1989)L

7 Stephen J. Werber, Cloning: A Jewish Law Perspeatiith a Comparative Study of Other
Abrahamic Traditions, 30 SETON HALL L. REV. 114,56(2000).

18 Schenker JC. Assisted reproductive practice: il perspectives. Reprod Biomed Online
2005; 10: 310-19.

9 bid.
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» Islam recognizes that human conception can onlg tdkce after sex and that
“semen” (i.e. sperms) is involved in the proces#assuch, cloning is looked at
as a departure from instructions of God.

* Furthermore, the moral status of the life of théogm must also be respected.

* Cloning is against social and family life since igtbof a child will be outside
“the recognition of marriage” as a basis and nulien growth of families and
societies.

Nonetheless, there are also many Islamic thinkdrs believe that “there should be no
limits to research since knowledge is bestowed ©byuGod”. Research must therefore
be encouraged and this is a fundamental issueldmils teaching. Furthermore, many
Islamic jurists distinguish between reproductived atherapeutic cloning. This
recognition of therapeutic cloning is interpretabifively since it is directed to alleviate
human suffering from diseases.

Assisted procreation and Hinduism:

Hinduism, the religion of the old Indo-European populatiomdathe predominant
religion of nowadays Indian—subcontinent, is basethe teachings of the sacred Vedas.
However Hindu believes cover a large range or il ideologies and philosophic
systems starting with polytheism, atheism, pantheasid monotheism. They believe in
reincarnation and karma as well as in human’s pedsduty called dharma. In the Hindu
world view, the human soul is eternal, it has t& Imany earthly lives in order to purify
itself, to reach perfection and a higher statexaftence called mokasfa.

Hinduism exerts its influence through the poweitsfthought over society and not by
formal institutional authority. The important copt® of the Hindu religion relating to the
problem of infertility are as follow%:
A. Marriage is considered sacred and permanent.
B. Male infertility is not a cause for divorce.
C. The emphasis in reproduction is not just on hadim@dren, but on having a male
offspring.
D. It is a religious duty to provide a male offsprificherefore, the wife of a sterile
male could be authorized to have intercourse withraher in-law or another
member of the husband's family for the purposeawfriy a male offspring.

Hindu religion agrees with most of the assisteda@pction techniques, but it demands
that the oocyte and the sperm used in the procadureme from a married couple, this
religion also accepts sperm donation but sets tmeliton that the donor be a close

2| arigani B, Zahedi F. Islamic perspectives on homlaning, Health Law Rev 2002; 11: 62-6.
2L Rita Basuray Dadn-Vitro Fertilization and Embryo Transfer in Indid6 ICMR BULL. 41
(1986)

“Joseph G. Schenker, Religious Views Regarding freat of Infertility by Assisted
Reproductive Technologies, Journal of Assisted Beyetion and Genetics, Vol. 9, No.1,1992
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relative of the infertile husband. Abortion is rmbhibited and the adoption of a child
which usually comes from a numerous family is gsacticed’

Artificial insemination by donor (AID)

According to the Hindu view, in the case of maleitility the wife can be authorized to
have intercourse with a brother in-law or anothemhber of the husband's family in order
to conceive a male offsprin¢pnly after 8 years of infertility or after 11 yeaod
delivering only female offspring). According to thbove statement this may lead to the
conclusion that sperm donation can be practicedrdotry to the Hindu view, with the
restriction that the sperm donor must be a clolsgive of the husbant.

Ovum Donation
According to Hinduism, it is suggested that oo@eation can be practiced on the same
grounds as sperm donation.

Surrogacy

In cases of infertility due to uterine factors, whithe woman is unable to carry the
embryo, the ovum is fertilized with the sperm of hasband, after which it is implanted
in the uterus of another woman, who gives birtla&surrogate mother," it is complete
surrogacy. In the process of Partial surrogacyhiemthe surrogate mother is inseminated
with another woman's husband's sperm and, theredoreates her oocyte and leases her
uterus. Following birth the child is given to thddrtile couple for adoption.

According to Hinduism, there is no prohibition dfet practice of surrogacy, but as in
Buddhism, it may raise dilemmas regarding familgstiand legal and moral issues.
Special problems can arise when the surrogate md#iers a female offspring, since
according to Buddhism; there is an obligation tovjte a male offspring?

Cloning

In the Hindu world, objections to human cloningsarfrom a different religious tenet. All
cloning research violates a fundamental princiglélimduism: doing no harm to other
creatures. Animal cloning experiments, during whaclarge percentage of the clones die
prematurely or have serious birth defects, obvipusblate this principle. Human
cloning, many experts say, would involve the saaikrfe rate. As a result, most Hindus
reject all cloning, including animal cloning.

Conclusion
To sum up it is essential that any debate on askigtocreation should not rest on
scientific merit alone. By the same token, advameeasience should not be regarded as a

2 bid.

24 Sypra note 21.

% sandhya Srinivasargurrogacy Comes out of the Classtinday, Times of India, online edit.
July 6, 1997, at p.1.
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threat to religious belief or as being in oppositto human values and culture. Research
and science drive innovation for human developmiens. important that when creative
science and technology begin to impact on deepbteb concepts of theology and
culture, science and religion should engage in tcociive dialogue and come to an
informed consensus for the good of the public eddaReligions and Religious belief
have been planting a significant role for regulgtihe various aspect of human life. In

the era of scientific technological advancementehis a need to balance between
fundamental and radicals.
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Scenario of Private Placement after the
Sahara Housing Finance Case

Kaushlendra Singh

Introduction

There is a constant need for every company neetigtease its share capital. When it
decides to increase its capital, speed and fewmregural requirements are two factors
which are always of concern. This becomes even ru@al when foreign shareholders
are involved and time has to be factored for paaéntsecuring internal approvals at
various levels for those investments by such foreshareholdersThere are various
methods to increase the paid-up capital as compaoiien take recourse to private
placement for allotting shares and increasing tbajital. Private placements can be
made by both private and unlisted public compaimiescordance with the provisions of
the Companies Act, 2013. Under new Companies AtB2the procedure for private
placement has become well structured, time orieatettransparerit.

The Private Placement (non-public offering) of séms is a popular way of raising

capital by small businesses or corporations, tHiaungking offer for subscribing to their

securities by some select investors forming a smathber. The funds thus raised
through making private placements of securitiesy d&n be used for expansion or
growth of their businesses. Such private placemampposite to the public offerings,
in which securities are made available for salthéopublic at large on the open market.
The private placements are commonly regarded awhmiite cost-effective and time-

saving because of requiring no brokers or undeevgrifor small corporations for raising

funds, without going public and making initial pigblofferings (IPOs). Again, these

private placements could be the only source ofegath capital by start-up firms or for

risky business ventures.

However, there are also some disadvantages asmborth private placements of
securities, such as scarcity of and difficulty inding suitable and congenial investors;
low buying prices of privately placed securitiescampared to the market value of those;

1 Ph.D. Scholar, Dr. Ram Manohar Lohia National Lamiversity, Lucknow.

2 http://www.psalegal.com/upload/publication/assteEiNewslineJanuary2015.pdf
3http://www.nishithdesai.com/fileadmin/user_uploaifgiResearch%20Papers/Private_Equity In
vestments_In_Indian_Companies.pdf
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offering companies may need to relinquish more tgqid compensate the risks and
illiquid positions of the prospective investdrs.

In order to ensure greater control and complianas the private companies, the Act,
2013 has withdrawn most of the exemptions as aMeilander the Companies Act, 1956
(Act, 1956). The Act, 1956 did not define the tepnivate placement’ rather certain
offers of shares or debentures/invitation to subecfor shares or debentures to any
section of the public were not regarded as pubBaés under section 67(3) the Act, 1956
i.e where shares or debentures are available fuscsiption or purchase only to those
receiving the offer/invitation and offer/invitatias a domestic concern of the issuer and
those receiving the offer/invitation, were termedpgivate placement. However, as per
the proviso to section 67(3) of the Act, 1956, waetompany made an offer or invitation
to subscribe for shares or debentures to 50 or mpersons, such offers was treated as
made to public. Under the Act, 1956 the conditioglating to private placement were
applicable only to public companies. On the comtract, 2013 provides various
conditions for private placement of shares and wfelbes which apply to both private
companies and public companies. From companiestdptant, there are enough reasons
why private placements are preferred over a right@ bonus issue. In the latter, a
company can issue only shares, whereas in a patement, it can issue securities i.e.
shares, debentures and even hybrid instrumentsdigulsorily convertible debentures.
Further, they can issue shares to persons othessttaeholders too.

Changes Introduced By the Companies Act, 2013

The 2013 Act provides four modes of increasing sheaapital by Public issue, Rights
issue, Bonus issue and Private placement. A Pigdie can either be an IPO or a FPO.
In IPO, an unlisted public company can make eigh&esh issue of securities or offer its
existing securities for sale for the first timethe public while an FPO allows an already
listed company to make a fresh issue of securitigbe public. Both IPO and FPO are
governed by stock market regulator, SEBI, and titeesponding laws and regulations. A
public or a private company can also increase htxes capital base through a rights
issue where it can issue fresh securities to egsshareholders in a particular ratio
depending on the number of securities held pridhéoissue. This route is best suited for
companies who intend to raise capital without dilyt stake of their existing
shareholders. Under a bonus issue, a company sa@ fislly paid-up bonus shares to its
members out of its free reserves, security prendaoount or capital redemption reserve.
With bonus issues, the total number of issued shamereasese.to say that the
shareholder base of the company increases buiatibeof number of shares held by each
shareholder remains the same. A private placeniesgtonirities is an offer by a company,
to a select group of persons to subscribe its gmmurThe law for private placement of
securities is codified under sections 42 and 62hef 2013 Act and the Companies

A Short (Sometimes Profitable) History of Privatquity’ by John Steele Gordon, accessed at
http://online.wsj.com/ article/SB10001424052970288B10457716685022278565 4.html at 5 pm
on 24-9-2016.
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(Prospectus and Allotment of Securities) Rules,420Rules”). Essentially, section 42

and the Rules contain the complete code for pripieement. However, rule 13 of the
Companies (Shares Capital and Debentures Rule$} @fescribes certain mandatory
secretarial compliances in case of various modessofe of shares under section 62
(which, in addition to ESOPs and rights issue blisted companies, include private
placements too). Therefore, a company making @iygacements must comply with

section 62 of the 2013 Act tdo.

Offer Procedure

Before initiating private placement, a company narsture that it's articles of association
authorize increase of share capital by private gotamt. If that's not the case, the first
step will be to amend the articles which will invelapprovals both at the Board and
shareholder levels. If the articles authorize,dbmpany should get the shares valued and
take it up in their board meeting. Once the boaedidks to go ahead with private
placement, it must put forth the proposal of insieg the capital through private
placement before the shareholders. The sharehotdestsapprove the proposal through a
special resolution before a company can proceduprivate placemetit.

Section 42 and the Rules provide that a companggsiaog to make a private placement
cannot propagate the same through advertiseméntsaridates companies to issue an
offer letter which spells out the terms of offersafcurities. Such terms should typically
mention the nature of securities on offer, timedifier acceptance of the offer, mode of
accepting or rejecting the offer etc. Company cakeroffers only to such persons whose
names are identified prior to the invitation to seifibe. The law makes no distinction
between an Indian citizen and a foreign sharehalegio say, private placement can be
made to any person except for qualified institualdsuyers and ESOP holders. Normally,
a company would prefer approaching its existingetmalders over any other person. If
they do not accept the offer or if the companyds able to raise the required amount of
capital from existing shareholders, then it maysider approaching its key managerial
personnel, kith and kin of the directors etc. Balyyc the underlying element of the
provision is that private placements cannot be ntagi®rsons who are not even remotely
acquainted with the company.

Further, there are fixed timelines for execution.cdmpany must allot the securities
within sixty days from the date of receipt of th#scription money and if it cannot do so
within that period it must repay the application mag with interest. Where the
companies fail to adhere with the mandates presgrimder section 42, the directors,
promoters and the company shall be liable to bgaarealty up to INR 20 million (USD

*http://www.mondag.com/india/x/305626/Securities/PRTE+PLACEMENT+UNDER+COMP
ANIES+ACT+2013

®http://www.mondag.com/404.asp?action=login&404 itepvw.mondag.com:80/india/x/348150/
Securities/SAFER%20AND%20TRANSPARENT%20PRIVATEY%2@RIEMENT S%20IN%20
INDIA.
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327,000) payable within thirty days. The Registb€Companies takes cognizance of any
contravention under sections 42 or 62. While thve iR yet to be tested the theoretical
penalty is quite prohibitive and should act as &ment for companies who would have
to ensure due compliances in order to avoid passidanplaints by aggrieved persons.

A few other noteworthy point&) the subscription money should be paid through gbeq
or demand draft or other banking channels and wotdsh,(b) in order to ensure
accountability; companies must maintain separatik lzecounts in scheduled banks to
keep the subscription money; af records of allotments must be reported to the RoC
in PAS-4 with 30 days of allotment.

Size of offer

The minimum investment size cannot be less than2RR00 (USD 324), per person on
the face value of the securities. Further, unlikeublic offer where shares are offered to
public at large, a private placement can be made naximum of 200 peoplarid not
more than 50 people per offem a financial year. This number excludes quedifi
institutional buyers such as banks, financial tostns etc. and employees of the
company to whom shares are allotted under ESOPs.

Changes in procedure

Some of the most significant and key provisionssjgted in the Indian Companies Act of

2013, for making private placement of securitiefifia, are the following. Here, it must

be noted that the following provisions and guidedirare applicable, when the offer for

subscribing to securities is being made to a pemoimvestor who is currently not an
equity shareholder in the issuer company. In caden the offer is to be made to
persons/investors who are already the equity hsldethe issuer company, then another
set of provisions and guidelines are applicdble.

» At present, the provisions and instructions giverthie Section 42 of the Companies
Act, 2013 regarding the private placements of stesy are common for all classes
of companies, be it private limited companies, fuliinited companies, or the listed
companies on stock exchanges. In addition to th@esisions of Section 42,
provisions given in the Rule-14 under the Compafisspectus and Allotment of
Securities) Rules of 2014, are also applicable.i®d#esides the SEBI Act, 1992, the
Securities Contract Regulation Act of 1956 (SCRa&X)d the SEBI (Issue of Capital
and Disclosure Requirements) Regulations of 2008, $SEBI has the power to
prescribe additional provisions, processes, orlalisice requirements for making
private placements of securities.

* Though these provisions, requirements, and proeédompliances are common to
all above-mentioned classes of securities, thergt emme additional requirements
and compliances in the cases of the equity shard¢iseosecurities convertible into
equity shares on preferential basis. These speeifjairements and compliances are

"http://www.mondag.com/404.asp?action=login&404 itepvw.mondag.com:80/india/x/369230/
Securities/Private%20Placement%200f%20securities2820laws%20better%20laws
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presented in the Section 62 of the CA-2013, redl thie Rule 13 of the Companies
(Share Capital and Debentures) Rules, 2014.

» The proposed offer of securities or invitation tiscribe securities to a select group
of persons/investors by a company, must be duly @mediously approved by its
shareholders, by way of a special resolution, fwheof the offers/invitations. The
offer prices and justifications for these, mustdigclosed to the shareholders of the
issuer company.

* An offer or invitation for private placement shéé made to not more than two
hundred persons/investors in the aggregate iniaapdial year, individually for each
type of securities. This limit of 200, does notlude the Qualified Institutional
Buyers [QIBs] and employees of the issuer comparhg are receiving securities
under ESOP. These provisions are in complianceadSection 62(1)(b) of the CA-
2013, and the PAS Rule 14(2).

» An offer of securities or invitation to subscriba fsecurities shall be made through
issue of a Private Placement Offer Letter [PPOLFdanm PAS-4. The PPOL shall be
accompanied by an application form serially numbexed addressed specifically to
the person/investor to whom the offer is being maahel must be sent to him either
in writing or in electronic mode, within thirty dayof recording names of such
persons, in accordance with Section 42(7) of the20A3.

* In the cases a company makes offers for non-cableebentures, it must pass a
special resolution, at least once in a year, ipgesof all such offers during the entire
year.

* According to the Rule 14(2) of the Companies (Pecsys and Allotment of
Securities) Rules of 2014 [PAS Rules 2014], theiwaif the offer or invitation per
person/investor shall not be less than INR-20,0@d/-the Face Value of the
securities. The payment for subscription shall lzelenthrough the bank account of
the concerned person/investor; no cash transdotimy permitted.

* Again, the application money shall be kept in aasaf bank account by the
company, which shall be utilized only for the pusp®f adjustment against allotment
of securities, or for repayment of the money, isecdhe company fails to allot
securities.

* The complete and flawless record of private placenoéfers and acceptances shall
be well-maintained by the issuer company in Forn5FA A copy of such record,
along with the private placement offer letter infARoPAS-4, shall be filed with the
concerned Registrar of Companies [RoC], togethén tie prescribed fee given in
the Companies (Registration Offices and Fees) Rufl&9)14; and with the SEBI if
the company is a listed one; within a period oftyhiays from the date of circulation
of the private placement offer letter [same asdie of issue of the offer letter].

 Any advertisement or any other media-related d@ij intended to inform the
public at large about the placement offer, is 8yrigrohibited.

* The (punctual) allotment of securities must be detegl within a period of 60 days,
counted from the date of receipt of the applicatimney. Somehow, if the company
is not able to complete allotment within this pdrithen it shall refund the money
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well within 15 days of the expiry of 60-day periaat; else, the company shall repay
the received money along with the interest @12% gmeum, reckoned from the
sixtieth day.

* No any fresh offer of securities or invitation feubscribing to securities shall be
raised unless all allotments related with previoffers have been completed.

» A return of allotment of securities shall be filbg the company with the Registrar
within thirty days from the completion of the allmnts, in Form PAS-3, along with
the requisite fee as provided in the Companies i@Ragon Offices and Fees) Rules
of 2014, and including the complete list of all wety holders, and their details
[email IDs, addresses, date of allotment, etc.].

* The provisions related to a maximum of 200 persorsthe minimal investment size
of not less than twenty thousand rupees, shalbeatpplicable to —

a) Non-banking Financial Companies [NBFCs], which aegistered with RBI,
under the RBI Act of 1934.

b) Housing Finance Companies, which are registeretl thi¢ National Housing
Board [NHB], under the NHB Act of 1987.

However, if RBI or NHB has no specific provisioregarding the private placements of
securities, then these companies also need toMfdhese provisions and processes for
private placements.

Penalty for Contravention

The Section 42(10) of the Companies Act of 2013aas harsh and fast provisions for
preventing breach of the above-mentioned provisiam&l statutory compliances
regarding the private placements of securities,asa for apt punishment to the culprits.
The company, or its directors or promoters at fastall be liable for an onerous
monetary penalty which extends to the amount ireablv the offer of private placement,
or INR-2 Crore, whichever is higher. Prompt refusidthe money involved in such
private placements to the subscribers is also meddwithin thirty days counted from
the date of the order imposing penalty

Effect of Sahara Housing Finance Case

A classic case of menace under this provisionésShhara scam. In the cheé Sahara
scam, two unlisted companies, Sahara Real Estaygofamion Ltd. and Sahara Housing
Investment Corporation Limited in the garb of ptevplacement, issued optionally fully
convertible debentures and raised approximate33rillion USD from the public. The
two companies made private placements in multipfe49 (in-line with the 1956 Act)
and in essence, made a public issue through pripiateement! The Sahara lawyers
contended that there is no prescribed limit for bemof persons to whom private
placement offers can be made. They also arguedhéptcomplied with the 1956 Act as

8 Sahara India Real Estate Corporation Limited v.8#ies and Exchange Board of India &
Anr. (2013) 1 SCC 1.
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the company had made offer to only close friend$ aafatives of the promoters and
directors. Moreover, as unlisted companies theyewet required to issue prospectus and
make disclosures. The Supreme Court looked intspimé of section 67 of the 1956 Act
and interpreted it to hold that although the intambof the companies was to make the
issue of debentures look like a private placemiertieases to be so when the securities
are offered to more than 50 persons and, hencéfiggido be a public offer.

The conditions imposed in relation to private ptaeats by companies seem to have
been issued after the ruling of the Hon’ble Supr&uvart of India in the case of Sahara
Group wherein the companies Sahara India Realé&&atporation Limited ('SIRECL)
and Sahara Housing Investment Corporation Limit&8HICL") issued unsecured
optionally fully-convertible debentures ("OFCDs'haunting to about Rs 24,000 crores
to more than 2 crore investors. When SecuritieshBrge Board of India ('SEBI'), had
came to know of the large scale collection of mofreyn the public by Sahara through
issuance of OFCDs, it issued a show cause notis$RECL and SHICL inter alia stating
that the issuance of OFCD's are public issue agrfibre liable to be listed u/s 73 of Act,
1956 and also directed to refund the money solicéemd mobilized through the
prospectus issued with respect to the OFCDs, diheg had violated various other
clauses of the SEBI (Disclosure and Investor Ptmel Guidelines, 2000 and also
various provisions of the SEBI (Issue of Capitald aBisclosure Requirements)
Regulations, 2009.

It was urged by the Sahara Group that OFCDs wenaeds in the nature of “hybrid
instruments” as defined u/s 2(19A) the Act, 1958 &&EBI did not have jurisdiction to
administer those securities since Hybrid securitiese not included in the definition of
securities under the SEBI Act, or the Securitiestéaet Regulation Act, 1956 (SCRA),
but would be governed by the Central Governmeneugsdction 55A(c) of the Act, 1956.
The Supreme Court held that OFCDs issued by SaBGapap were public issue of
debentures, hence securities and once the numbisr @t9ssed, the proviso to Section
67(3) becomes effective and it is an issue to thdi@ which attracts Section 73(1) of
Act, 1956 and application for listing becomes mdoda which falls under the
administration of SEBI u/s 55A(1) (b) of the Act956. The Court upheld the
proceedings of the SEBI and Sahara Group was atdenefund the amount to investors
along with interest.

In the case of Sahara scam, the Sahara lawyeredatbat section 67 of the 1956 Act
included shares and debentures under its scope.opii®nally fully convertible
debentures were hybrid instruments, they do ndlifgua be "securities" under the SEBI
Act.® Therefore, Sahara was never required to adhete thét disclosure requirements,
pricing guidelines etc. required in case of a publfifer. The provisions under the 2013
Act ensure that no such contention is ever made

° Sahara India Real Estate Corporation Limited v.8#ies and Exchange Board of India & Anr.
(2012) 10 SCC 603.
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Conclusion

Thus, the government has taken step to protectshoneestors from malpractices of
securities market under Companies Act, 2013. Theigions under the new law are pro-
investor. According section 42 of Companies Actl20'if a company makes an offer or
accepts money in contravention of this section,cthrpany, promoters, directors of the
company shall be liable for a penalty which mayeakto the amount involved in offer or
invitation or two crore rupees, whichever is higherd company shall refund the money
of all subscribers within the period of thirty dagthe order imposing penalty”. Fixed
timelines for share allotment and levy of interestlate refund of subscription money
with interest are some good steps towards safemganavestors’ interests. Companies
cannot now promise share allotment, collect momeynfinterested investors and then
delay allotment and issue of share certificatese phimary advantage of the private
placement is that it bypasses the stringent rutdspaocedures of public issue. It reduces
the time and is much cost efficient. In order tswgr that private placements stay private,
the 2013 Act clearly prohibits advertisements. Agsult, unlike the practices under the
1956 Act, companies cannot utilize media, marketthgnnels, services of agents and
brokers or other distribution channels to make igape placement. The mandate for
maintaining separate bank accounts has introdumstsgarency and accountability.
Further, with high quantum of penalty for violatiohsection 42 and detailed provisions,
there should be no instance of misinterpretatiothlycompanies.
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UCC: Kingpin to Break Anarchy in Personal Laws

Aditi Mukherjee'

Abstract
India is a land of diverse culture, traditions acdmmunities who are governed by their respective
personal laws but at the same time accommodateadheept of secularism and modernity of
west. In India presence of these personal lawsafieses the question of reconciling with distinct
religious legacy and develops into sources of putlhish among the individuals. The requirement
of uniform civil code is carved under Article 44thE constitution but in reality it remain as a
desire only which India has yet to achieve. In téslaociety there exist numerous problems like
break down of traditional joint family system, iease in cases of divorce, rise in domestic
violence and practices of dowry, neglect of chitdemd elderly. Thus the question arises how the
society and system of law going to work hand indhdtis paper is an attempt to understand how
a uniform civil code fits in a diverse society mssging different personal laws and how judiciary
harmonize among the customs, religion and issuggerdonal family laws and at the same time
uphold unique characteristics of our constitutiae.idemocratic, secular, sovereign, socialist
republic. The research methodology adopted for plaiger is doctrinal and source of information
is secondary.
Keywords: Personal Laws, uniform civil code, secular, sgciet

Introduction

India is a nation with multi — ethnic populationdaeach community is governed by their
respective personal laws. Different law for difigre&eommunity in one country is not
good for development and it cannot uphold the cphaé unity and secularism. A
uniform civil code means that all citizens havddlilow the same laws whether they are
Hindus or Muslims or Christians or Sikhs. In Aréicl4, our constitution clearly specifies
this: “The state shall endeavour to secure theetitia uniform civil code throughout the
territory of India”. A uniform civil code doesn’t @an it will limit the freedom of people
to follow their religion, it just means that evgrgrson will be treated the same. In India,
it becomes one of the most controversial issueingltihe Shah Bano case in 1985.

Personal Laws were primarily framed during the iBhitRaj, chiefly for Hindus and
Muslims and left India with a variety of the perabtaws. At present the Christians
Marriage Act 1872, The Parsi Marriage and Divorcet A936, Jews have their
unmodified standard marriage law, Muslims and H@cdcwave their own different
personal laws. The Hindu personal law has undergbarges by a continuous process of
codification but at the same time the Muslim pesddaw has been moderately left

! Research Scholar, Faculty of Law, Banaras Hindu Uirsity, Varanasi, India.
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untouched by legislations, while the contemporaagnify law is still in a stage of
confusior?

There are no lex-loci in India in matrimonial issuenatters of family- relations and
succession. The requirement for a uniform civil €edhs first put forward by different
women activists in the beginning of "2@entury, with the purpose of women'’s rights,
gender equality and secularism. The main purposeifiderlying a uniform common
code is to establish the idea of national unifaatby disposing the inconsistencies occur
due to different religious belief systems whichlwiltimately help the individuals of
different group to remain on a standard stage wih roiatters like marriage and divorce,
and would not be administered by different perstaas. Goa has a common family law,
which makes it the only Indian state to have aarnifcivil code.

Personal Laws in India

India is a land of million cultures, traditions,ogips and religions. Religious differences
and religious flexibility are both built up in thetion by the law and custom. India is a
nation that has secularism as a basic structuits @onstitution yet there is a difference
in this entire idea of secularism, especially whés translated in the personal laws of its
subjects.

Every community in India has their very own lawdatieag to adoption, marriage,
guardianship, succession, divorce etc. The prdaerity law in India fails to fill the gap

between different religions. The reason is that tiiaglitions, social use and religious
understanding of different groups are exercisedhiir lives depend closely on the
religion they were conceived fhFollowing are the individual laws identifying with
marriage, separation, succession, guardianshipamerty are:

* The Christian Marriage Act, 1872, was enacted a®\einto consolidate and
amend the law relating to the solemnization of ierriages of Christians in
India and the Divorce Act, 1869 as amended in 2@804an Act to amend the law
relating to divorce and matrimonial causes relatm@hristians in India,

* The Parsi Marriage and Divorce Act, 1936 as amerndet988, is an Act to
amend the law relating to marriage and divorce anba Parsis in India,

e The Muslim Personal Law (Shariat) Application At837, The Dissolution of
Muslim Marriages Act, 1939, The Muslim Women (Potien of Rights on
Divorce) Act, 1986 and The Muslim Women (ProtectadnRights on Divorce)
Rules, 1986, apply to Muslims living in India.,

2 Available at:
http://www.repository.law.indiana.edu/cgi/viewcontegi?article=1421&context=facpub; last
visited on 06.04.2017

® Available at: http://jcil.Isyndicate.com/wp-contarploads/2016/11/Tanushree.pdf ; last visited
on 06.04.2017.
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 The Hindu Marriage Act, 1955, The Hindu AdoptiondaMaintenance Act |,
1956, The Hindu Succession Act, 1956, The Hindudwlipg and Guardianship
Act,1956 (appropriate to not simply Hindus, Budthisnd Jains but rather
additionally to any individual who is not a Muslif@hristian, Parsi or Jew, and
who is not administered by some other law).

Apart from these the Special Marriage Act, 1872egkndian citizens an option of a civil
marriage but had a limited application becausesduired those involved to renounce
their religion and was applicable only to HindusheT later Special Marriage
(Amendment) Act, 1923 permitted Hindus, Buddhi§&khs and Jains to marry either
under their personal law or under the act withautouncing their religion as well as
retaining their succession rights. Later the scops further widened by the Special
Marriage Act, 1954 to provide civil marriage to atitizen irrespective of religion, thus
permitting any Indian to have their marriage owdside realm of any specific religious
personal law.

In addition, the Indian Parliament has enacted Fhamily Courts Act, 1984 for the
establishment of family courts to promote condiliatand to secure speedy settlement of
disputes relating to marriage and family affairespite the existence of an organized,
well regulated and established hierarchy of judlicaurts in India, there exists certain
unwanted interference by communal groups which asfhe essence of the Act. In
today’s society there exist numerous problemsbiteak down of traditional joint family
system, increase in cases of divorce, rise in domemlence and practices of dowry,
neglect of children and elderly. Thus it is higmei to implement Article 44 of the
constitution so that the society and system of ¢aw go hand in hand and the unique
characteristics of our constitution i.e. democrasiecular, sovereign, socialist republic
can be preserved in their true sense.

Uniform Civil Code- An overview

The expression Uniform Civil Code (UCC) consistdloke terms — ‘Uniform’, ‘Civil’,
‘Code’. The term uniform refers to the form of anth Although the term ‘uniform’ is
very often confused as a synonym of the term ‘comiiuut , the former means one and
same in all circumstances where as the lattergééesame in similar condition. The term
‘Civil’ when use as an adjective to the term ‘Law’,means pertaining to the private
rights and remedies of a citizen. The word ‘Codalerived from the Latin word ‘codex’
which means, a book. So, it refers to comprehensimk of legislation regulating an
entire province of law. Thus, if the term ‘civil @@ read together with the adjective
‘uniform’ it connotes a code which shall be unifdymapplicable to all citizens
irrespective of their religion, race, sex, castd areed.

* Available at: http://www.dnaindia.com/india/repardia-s-civil-code-conundrum-reflection-of-
diversity-or-case-for-reform-2326723 ; last visitan 05.04.2017.
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India have ratified the International Covenant dmilGand Political Rights, 1966, and
International Convention on the Elimination of Albrms of Discrimination Against
Women (CEDAW), 1979, is bound to implement the vafe provisions and make sure
gender equality under its national laws. Howevesmen in India under Hindu, Muslim
and Christian laws continue to suffer discriminatiand inequalities in the matter of
marriage, succession, divorce and inheritance. Thei§)CC becomes a need of the hour.
The demand for a uniform civil code essentially ngeto unify all these personal laws to
have one set of secular laws dealing with thesecasghat will apply to all citizens of
India irrespective of the community they belong Tdve main controversy revolving
around UCC is secularism and the freedom of religioumerated in the Constitution of
India. The preamble of the Constitution states timalia is a "Secular Democratic
Republic" This means that there is no State raliglfosecular State shall not discriminate
against anyone on the ground of religion.

A State is only concerned with the relation betwesan and man. It is not concerned
with the relation of man with God. It means thdtgien should not interfere with the
mundane life of an individual. Rebecca J. Cookthyghoints out that although the Indian
Constitution contains articles mandating equalitgd aon discrimination on the grounds
of sex, strangely however, several laws exist #pgiarently violate these principles and
continue to be there especially in personal lawsesfain communities with provisions
that are highly discriminatory against wonmefirticle 44 of the Constitution envisages a
Uniform Civil Code for all citizens and lays dowhat, “The State shall endeavour to
secure for the citizen a Uniform Civil Code throoghthe territory of India.” One of the
major problem is the provision calls upon the Staté&ry to secure such a code but It is
neither time-bound nor carries a compulsive neda @niform civil code has become
relevant in today’s context of our country to aekienational consolidation and
integration and safeguard against political donamat It will provide clarity and
intelligibility of personal laws. It creates linkadpetween justice and equality.

The Uniform Civil Code is required not only to ersya) uniformity of laws between
communities, but also (b) uniformity of laws withtommunities ensuring equalities
between the rights of men and wonfehttempts have been made from time to time for
enacting a Uniform Civil Code after independencd #me Supreme Court in various
cases has been giving directions to the governfioenmplementing Article 44 of the
Constitution and to reform the personal laws splgdiaose relating to the minorities and
to remove gender bias therein but a uniform ciadle is not particularly high on the
national agenda.

® Available at: http://shodhganga.inflibnet.ac.itébieam/10603/54472/11/11_chapter%204.pdf;
last visited on 07.04.2017

® V.R. Krishna lyer, “Unifying Personal Laws” The tiu, 6 September 2003. Available at:
http://www.thehindu.com/2003/09/06/stories/20030¥IE31000.htm; last visited on 07.04.2017
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Our founding fathers have been cautious in themitgology while drafting Article 44.
Initially the idea of Uniform Civil Code was rais@d the Constituent Assembly in 1947
and it was incorporated as one of the directivagpies of the State policy by the sub-
committee on Fundamental Rights and clause 39eofdthft directive principles of the
state policy provided that the State shall endeat@secure for the citizen a Uniform
Civil Code. The arguments put forward was thatedéht personal laws of communities
based on religion, “kept India back from advandiognationhood” and it was suggested
that a Uniform Civil Code “should be guaranteednidian people within a period of five
to ten years”

The Chairman of the drafting committee of the Cibutsdon, Dr. B.R. Ambedkar, said
that, “We have in this country uniform code of lasevering almost every aspect of
human relationship. We have a uniform and compdateinal code operating throughout
the country which is contained in the Indian Pe@alle and the Criminal Procedure
Code. The only province the civil law has not baete to invade so far as the marriage
and succession ....... and it is the intention of thoke desire to have Article 35 as a
part of Constitution so as to bring about the cleafigince the Uniform Civil Code was
a politically sensitive issue, the founding fathefsthe Constitution placed it under
Article 44 as a directive principle of state poliGven after 68 year of framing of the
constitution, the ideal of uniform civil code undArticle 44 is yet to be achieved.
However, the judiciary is making effort in this elition.

Judiciary Activism and Family Law

In the personal laws of different communities itiges on the basis of gender is inbuilt.
This is the reason that there is a need to chdregadividual laws or achieve a uniform
civil code to guarantee balance amongst males eamdlés as well as to realize gender
equity. Females experience numerous troubles aperiexce serious distress in matters
concerning their marriage, separation and sucaessitriple talag, Polygamy,
renunciation, etc are only a couple of case to detnate the conceivable outcomes of
harassing females. Indian women are given equadssia political rights through the
Indian Constitution but because of the diverse quaak laws, females experience
inequality, hardship and cruelty. The personal lasare proposed to hold them
continuously under the control of men. The Supréuoart in a couple of judgments has
opined that enactment for a uniform civil code asaeived by Article 44 of India's
Constitution ought to be ordered. Uniform civil eocan be use as a weapon to eliminate
gender biasness and to beat numerous social &éldigamy, dowry system and so on
which makes a female feel subordinate and weak.

'Subhadeep Sarkar, “ Uniform Civil Code For India Need Of The Hour” The World Journal on
Juristic Polity (2017).
8 Ibid.
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In State of Bombay v. Narasu Appa Malie question relating to personal laws was
brought before the court. In this case a legistawohibiting the polygamy only in
Hindus in State of Maharashtra was upheld. Thetdtwugh opined in favour of the
Uniform Civil Code but it declined to strike dowimet discriminatory provision of
personal laws. Similarly, in Sriniwasa Aiyar v. 8awvathi Ammaf’ keeping in view the
philosophy of UCC upheld the Madras Hindu (Bigammd &ivorce) Act, 1949 and
declares it constitutional.

In Mohammad Ahmed Khan v. Shah Bano Befupopularly known as Shah Bano’s
case, the Supreme Court held that “It is also aenaif regret that Article 44 of our
Constitution has remained a dead letter.” Thouds dlecision was highly criticized by
Muslim Fundamentalists, yet it was considered d#beral interpretation of law as
required by gender justice. Later on, under presstom Muslim Fundamentalists, the
central Government passed the Muslim Women'’s (Etiote of rights on Divorce) Act
1986, which denied right of maintenance to Muslimmen under section 125 Cr.P.C.
The activist rightly denounced that it “was doub$ie retrograde step. That also showed
how women'’s rights have a low priority even for 8eeular state of India. Autonomy of
a religious establishment was thus made to prevait women'’s rights.”

In Sarla Mudgal (Smt.), President, Kalyani and otherdJnion of India and othey$
Kuldip Singh J., while delivering the judgment dited the Government to implement the
directive of Article 44 and to file affidavit inditing the steps taken in the matter and
held that, “Successive governments have been whadlyiss in their duty of
implementing the Constitutional mandate under Aet®4, Therefore the Supreme Court
requested the Government of India, through the @fifinister of the country to have a
fresh look at Article 44 of the Constitution of Iadand endeavour to secure for its
citizens a uniform civil code throughout the tert of India.”

However, in Ahmadabad Women’s Action Group (AWAG)Union of India*® a PIL
was filed challenging gender discriminatory proams in Hindu, Muslim and Christian
statutory and non-statutory law. This time Supré&oert became a bit reserved and held
that the matter of removal of gender discriminatiompersonal laws “involves issues of
State polices with which the court will not ordimarhave any concern.” The decision
was criticized that the apex court had virtuallydighted its role. The Apex Court
followed the same line in Lily Thomas etc. v. Uniohindia and othef§ and held “The
desirability of Uniform Civil Code can hardly be ulited. But it can concretize only

° AIR 1952 Bom. 84.

0 AIR 1952 Mad. 193.
11(1985) 2 SCC 556.

12 AIR 1995 SC 1531.

13 AIR 1997 SC 3614.

14 AIR 2000 SC 1650, at 668.
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when social climate is properly built up by elitetloe society, statesmen amongst leaders
who instead of gaining personal mileage rise alamaawaken the masses to accept the
change.”

In John Vallamatton and Anothers v. Utthe court took a very bold step towards UCC
and held that marriage, succession and the likeéensabf secular character cannot be
brought within the guarantee enshrined under Axtkb and 26 of the constitution. A
common civil code will help the cause of nationaltegration by curbing the
contradictions based on ideologies.

India is a uniqgue merger of codified personal lafdlindus, Christians, Parsis and to
some extent of laws of Muslims. There exists ndfarni family related law for all
Indians which are universally acceptable to aligreus communities who co-exist in
India.

Conclusion and Suggestions

If we read thoroughly the above stated popular fquelgts, it is clear that the Court has
absolutely no idea what a UCC looks like and whiahsa code should do. In each case, it
has been offered as a solution for a particulareissith which the Court was faced
because the only real problem with India’s persdaask is not that it was outdated, but
their lack of uniformity. The Court in all theseses stick to the Article 44, as if it were a
clear expression of the idea of what a UCC is.cletid4 is itself is concise. It merely
encourages the state to create a “uniform civike€ddr the whole nation. No other part
of the Constitution even mentions the UCC.

On the other hand, Articles 371A and 371G expresslglude the applicability of

parliamentary law on customary practices unless ldgslatures of Nagaland and
Mizoram, respectively, give their approval. Likeejsthe Sixth Schedule of the
Constitution gives exclusive lawmaking power regiagccustoms and family law to the
regional and district councils in tribal areas &fsAm, Meghalaya, Tripura and Mizoram.
A UCC made by Parliament, therefore, cannot applytole of India.

The Hindu code, which wanted to create a uniform governing all Hindus, is not
uniform in some of the most essential aspectsmiflydaw. The validity of a marriage is
related to the customs and ceremonies of the plticommunity, the inheritance rights
of the members of the family is different for conmities like in Kerala and Tamil Nadu,
who is capable of being adopted also depends onusiem and usagélt was always

claim that “since Hindus are governed by a uniféawma, why not others”. But it fails at
the very initial step because the law is not umifdor all Hindus. While, no doubt, the

15(2003) 6 SCC 611.
16 Alok Prasanna Kumar, “Uniform Civil Code A Heedi@uest?” 2EPW10-11(2016).
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Hindu code makes several portions of Hindu perstavaluniform, it leaves custom and
local practice undisturbed in several aspects.

If we see the much hyped example of a UCC, theuBag&se Civil Procedure Code, 1939
applicable to all communities in Goa, is not equalbplicable to all communities. It has
different rules for Catholics and different rulegr fall other communities. It even
recognised a limited form of bigamy for Hindl.a UCC is about “uniformity” then it
will remove the requirement of religious ceremorfisthe validity of marriages, abolish
the concept of coparcenary property, and it withoge all distinctions between converts
and non-converts over the inheritance of propekhd if this kind of uniformity is not
pleasing, then it is useless to promote a UCC withmderstanding the true ideology
behind it. If the goal is to address malice in paed laws of different religions, such
malice must be addressed on their own terms instedemanding a UCC. No one seems
to have a clear conception about the actual lodk@E€ and those who are proposing the
UCC as a weapon to promote gender equality in lawsational integrity are just
blabbering about it. In reality on one is able ¢ddhthe main crux of the concept of UCC.
Thus we have to understand what UCC is all about.

In recent times, some women groups have challetigedriple talaq in various Indian

courts and thus, the Supreme Court is currentlyitnga case for testing the legality of
the triple talaq within the confines of the Indi@onstitution and Islamic sources.

However, keeping view of the community’s sensitivihe Court has decided to keep the
debate for Uniform Civil Code out of this discussiand look at the legality of the

practice alone. In the meantime, the Supreme Clast dismissed the petition of a
Christian petitioner who wants permission to all@hristians to seek divorce through
church courts. The Supreme Court overruled thee&&-gld’s plea to equate Christian
Personal Law with the Muslim Personal Law and triparsonal laws which allow a

divorce on the pronouncement by community leatféisother recent issue which caught
the attention is from the north-eastern state agfd\and where the women are fighting for
their 33% reservation in urban local bodies as igex\’by constitution.

The Naga Hoho, the apex body representing 16 mibial groups, and others opposing,
insist that the provision of 33% reservation formem violates Article 371A of the

Constitution, according to which no Act of Parliarhevill apply to Nagaland if it goes

against customary laws. They argue that they areagainst women'’s representation in
these bodies but against them standing for elextidhey prefer to nominate women
rather than have them stand for elections, butim$ the only fight Naga women are
fighting. Naga women are not allowed in the traditl village councils, they have no
land rights, no property rights and no inheritanights. Not a single woman has been

17 1hi

Ibid.
Bavailable at: http://www.dnaindia.com/india/repantia-s-civil-code-conundrum-reflection-of-
diversity-or-case-for-reform-2326723; last visiteu 07.04.2016.
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elected to the assembly in the state’s more thaye&@-old history. The first legislative
assembly election was held in 1964 and till the &sction in March 2013, only 15
women candidates contested through the y&afhus the arguments of those who
oppose the reservation are on the same footinigoas presented by the Muslim men and
women who oppose the abolition of the practiceipfe talag.

The central government took a bold step of vouchliorga UCC so that the lives of
Muslim women cannot be allowed to be ruined byléritalaq and the rights of the
women should not be encroached in the name of missémd usage. Recently, the Law
Commission of India has prepared a questionnairgotiwit opinions and ideas of the
public at large. The commission hopes to beginadtime conversation about the validity
of a uniform civil code and will focus on familyva of all religions and the diversity of
customary practices, to address social injustitieerahan plurality of law& Thus, the
twenty-first century seems to be a new age fordisdpersonal laws which are being
increasingly challenged by members of its commaesijtcivil rights activists and other
citizen groups to introduce changes in a march tdsvaquity and fairness among all its
citizens.

The researcher in this paper wants to put forwandessuggestion:

* To understand the real meaning of UCC the legistathemselves have to
understand the real ideology behind it and for daia they have to understand
the need of the society and to study new age fasgifgem which is blend with
the modernity of the west.

» For framing a universally accepted uniform civideathere is need to establish a
committee which may include experts of differentgomal law so that each
community should get chance to get represented.cohamittee must contain
female representative of different community sa th& women related issues
can be curbed down.

» The members of the committee should try to outtlme pros and cons of each
personal laws existing in India and should list thét finest part of each personal
law so that no community get impair but at the séime they have to keep their
mind open to uphold unigue characteristics of aumstitution i.e. democratic,
secular, sovereign, socialist republic.

From the above mention propositions it can be gatl for India there is a need of one
indigenous Indian law applicable to all its comni@s which should coexist with our

¥ Available at: http://www.livemint.com/Politics/jiBh5jVomZJIwoXzWO01PRM/Will-
antiwomen-quota-stir-in-Nagaland-boost-BJPs-unifarhtml; last visited on 07.04.2016

2 Available at:  http://www.lawcommissionofindia.tiiquestionnaire.pdf; last visited on
05.04.2016
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democracy. Codification of a unified civil code miag the ultimate solution because the
Uniform Civil Code would carve a harmony betweendamental rights and religious
ideology of people but the judicial verdicts widép the momentum going.

It may take little time to accommodate personalslaf all religions in one code is a
tedious task. Unity in India exists in its diveysiThus religion has to keep pace with law.
The courts in India perform a heroic task in cagvout solutions on a case to case basis.
Now it the executive and the legislature arms efdgbvernment in India to contribute to
find out the solutions.
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Alternative Dispute Resolution: A Salvager in Famiy Law

Sthiti Dasgupta

Abstract
Nothing is constant but change. It's effect carséen in societal structure and its components like
family.A family plays a major role in formation e6cial norms and attitudes. Today the nuclear
family concepts are plagued by various ills leadtogsplits and knocking the door of courts has
become a regular phenomenon. The traditional fanféws couldn’t imagine the coming
complexities but with time this major setback ttegiof family disputes are being tried to be
resolved by alternative dispute resolution. Butaittive dispute resolution cannot see the light
unless citizens participate in it actively. Counisve already accepted it as a mode of redressing
problems of people; even legislative provisionstaere but more initiatives are required to make
it the regular practice in family disputes. The iears issues plaguing the promotion of ADR
mechanism in family disputes will be analysed ephper titled “Alternative Dispute Resolution:
A salvager in family law”. The paper is purely aatidnal one and the sources used for the
research are secondary.
Keyword: Society, family, Dispute, Alternative dispute tegon.

Introduction

India is a land of diverse religion and people hgwaried customs and culture. To keep
the identity of each and everyone intact and atseiging them equality, economic and

social justice has been the aim of our Constitutibrhas tried to ensure that all are
entitled to justice at any cost. To deliver justwigh due diligence goes through lot of

equations. The legislative measures plus judigisiesn both should ensure equality and
providing speedy justice is also a fundamental pfitthis justice system.

Family Law Legislations

As already been discussed India is a country witlerde communities, thus personal
laws of all the communities is a significant paftite society. Although these personal
laws have gone through codification process. totable fact that major codification has
been seen in Hindu personal laws. The muslim paidaws has comparatively been left
untouched.

The Hindus are governed by the Hindu Marriage A&3lwhich applies to hindu, Sikhs,
jain and Buddhists.It excludes parsis, jew, Chaistand muslims. Likewise in other
personal law issues Hindus are governed by hindeceéasion Act,1956,The Hindu
Minority and Guardianship Act,1956,The Hindu Adaopis and Maintenance Act,1956.

'Research Scholar, Faculty of Law, Banaras Hindu Usrsity, Varanasi, India.
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The Indian Succession Act governs testamentaryirstedtate succession unless parties
opt out and choose to be governed by their resepersonal laws which otherwise
governs them. In respect of guardianship, ther&uardianship and Wards Act,1890
which applies to non-hindus.

Apart from personal laws, hindus or muslims both atso go under Sec.125 Cr.P.C for
maintenance. The legislature has also enacted &pearriage Act,1954 which provides
a right of marriage, divorce to people who wanbpt out of ceremonial marriages of
their personal laws. This Act governs people ofelgions and communities irrespective
of their faith. The Parsi Marriage and Divorce A88B6(amended 1936) is related to
marriage and divorce of parsis in India. The Indimistian Marriage Act,1872 is related
to Christians in marriages in India and the Divofa,1869(amended in 2001) is an Act
to amend the law relating to divorce and matrimbn&uses relating to Christians in
India.

The Muslim Personal Law(Shariat)Application Act,¥9Bhe Dissolution of Muslim
marriages Act,1939,The Muslim Women(Protection @& on Divorce)Act,1986 and
The Muslim Women (Protection of Rights on Divorce)s,1986 applies to Muslims
living in India.

For any matrimonial disputes of different religicarsd non-religious communities under
the respective legislations, designated judicialrio or court where these petitions can be
lodged is prescribed in the respective enactmdm@mgselves. An organized system of
civil and criminal courts is provided in the stathich is under the overall jurisdiction of
the respective high court in the state. It is ia tierarchy of these courts that all family
and matrimonial causes are lodged and decided.gAldth these, Family Courts Act,
1984 provide for family courts for speedy dispasiafamily issues. Despite existence of
such according to a study the findings of DakshN&® which analyses the performance
of the judiciary. Around 66% of all cases studigd property-related litigations, and
10%, the second largest chunk, are family matters.

Alternative Dispute Resolution

In India there is a massive legal system acrosscthetry, it is the constitutional

obligation of the judiciary to exercise its juristion to reaffirm people’s faith in the

judicial set up. Because the gaping loophole ofdndudicial system is its backlog of
cases. The large spectrum of cases deaing withyfassues continues for long. The
atrocious time taking period of these cases callstime alternative dispute resolution
(ADR) mechanism to solve the cases in relativebsde period. Thus evolution of new
ADR mechanism is imperative; this has been reiéerat reports of expert bodids.

http:/ftimesofindia.indiatimes.com/india/Propertysdafamily-disputes-account-for-76-of-
litigation/articleshow/51987414.cms April 26,20Lines of India, accessed on 22.2.2017
% Report of the Committee on Legal Aid(1971)
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Art.21 of the constitution of India brings in spgeidial as a part of right to life and
liberty by the Supreme Court of Indi&his can be said to be a fine quotient behind ADR
mechanism in the judicial system. There are varistatutes like Arbitration under
Arbitration and Conciliation Act,1996;Settlementdan Order XXXIIA of the CPC[suits
relating to matters concerning the family],1908;88dn CPC read with Order X Rules I-
A,I-B and I-C for settlement of Disputes outsideidpestablishment of Lok Adalat under
The Legal Services Authority Act,1987;Reconciliationder Sec.23(2) and 23(3) of the
Hindu Marriage Act, 1955 and also under Sec.34(3) tbé Special marriage
Act,1954,duty of family courts to make efforts feettlement under the Family courts
Act,1984°

The CPC tries to make an effort to assist the gt the first instance to arrive at a
settlement in matrimonial cause in any matrimorpabceeding before a court of
competent jurisdiction. Thus ,in any suit or pratiag for matrimonial, ancilliary or
other relief in matters concerning the family, thes a separate and independent statutory
provision providing for mandatory settlement pratiags, this is over and above the
other statutory provisions applicable.

Lok Adalat system which is development under thgdleServices Authority Act is a
major development because awards are final andrianorole of it is to settle the
disputes outside the reguar court system. All tioegedings of a lok adalt are deemed to
be judicial and the lok adalats are deemed to\ikaciurts.

The law commission of India in its 129eport has also recommended that alternate
modes of dispute redressal be obligatory on theteaiter framing of issues. It is only
after the parties fail to get their disputes sdttlerough any one of the alternate modes
then the suit can proceed to the céurt.

Under the family law statutes, reconciliation isndatory under The Hindu Marriage
Act,1955 and The Special Marriage Act,1954;othetrimanial statutes do not provide
for it and there is therefore no statutory mandatattempt settlement in other cases.
Under Sec.23(2) of The Hindu Marriage Act,195%ienvisaged that before proceeding
to grant any relief under it, there shall be a dftyhe court in the first instance, in every
case to make every endeavour to bring about relcatram between parties where relief
is sought on most of the fault grounds for divospecified in Sec.13 of the Act.Sec.23(3)
empowers the court on request of the parties dndfcourt thinks fit to adjourn the
proceedings for a reasonable period not exceedndays to bring about reconciliation.

* Hussainara Khatoon(1) v. Home Secretary,State lo&1980)1SCC 81

*Available at
https://www.iafl.com/cms_media/files/alternativesplite_resolution_in_indian_family_law.pdf
visited on 1.03.2017

® |bid.
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As hindu marriage is a sacrament, thus even ifrdevgs by mutual consent ,it is the duty
of the court to attempt reconciliation in the firsstance.

Sec.34(2) and 34(3) of the Special marriage Actpare materia to the provisions of
sec.23(2) and 23(3) of the Hindu Marriage Act. Timendatory duty on the court is thus
on similar terms. Thus the provisions under both #tatutes are almost similar and
accordingly every endeavor to bring about recoaibin is mandator$.

Sec.14 of the Hindu marriage Act which puts a detér from initiating divorce
proceedings in the first year of marriage agaimgdsithe logic of advocating settlement
and reconciliation between parties and avoid hdstgrces. It provides that court can
entertain a petition for divorce in the first yedrmarriage on the ground of exceptional
hardship or exceptional depravity.

Sec.14(2) of the Act provides that In disposingany application under this section for
leave to present a petition for divorce before(éxpiration of one year)from the date of
the marriage, the court shall have regard to therests of any children of the marriage
and to the question whether there is a reasonablbility of a reconciliation between
the parties before the expiration of tfeaid one year).Sec.29 of the Special Marriage Act
contains similar provisions with similar kind ofrsa

Similarly for petition of divorce by mutual consamts 13 B of Hindu marriage Act and

Sec.28 of the Special Marriage Act, it is not aafalié instantly and a joint petition has to
wait for six months but not longer than eighteemthe to be confirmed for granting a

divorce by mutual consent in the second motion.sTihean be deduced that there is an
inbuilt opportunity for reconciliation if partiesigh to avail it.

In the case oHitesh Narendra Doshi v. Jesal Hitesh Ddslthis period was held to be
mandatory and court had maintained that it hasaweep to relax this period. While in
Mohinder Pal Kaur v. Gurmeet Singht was considered that the six months waiting
period can be brought down in cases where an egidivorce petition is already pending
for more than six months and efforts for recontitia have been made earlier but
without any success. Thus, the waiting period ctaibeocurtailed in a freshly instituted
petition for divorce by mutual consent if in anlearpetition on fault or other grounds,
the parties have already been litigating for mdrant six months and reconciliation
between them has been of no avail.

Under Sec.23(2) of Hindu Marriage Act and Sec.Béf2Special Marriage Act it is the
duty of the court at the first instance to makerg\effort to bring about reconciliation
between parties where it is possible to do so etersly with the nature and

7 Ibid.

8 Ibid.

°2000(2)Hindu LR(A.P.)(D.B)45:AIR 2000 (A.P)362
192002(1)Hindu LR(PB & Hry)537
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circumstances of the case. Thus before the cokestap the case for hearing, it should
make an effort at reconciliation.

Under the Family Courts Act, 1984 the main objexiiv to bring reconciliation between
the parties. The Act does the following importatgps which clarify the major motive
behind the Act:
a) Makes it obligatory on the family court to bringcomciliation or settlement at
first instance.
b) Provide for association of social welfare agenciesunsellors etc during
conciliation stage and secure medical and welfapers.
¢) Provide that the parties to a dispute before fagolyrt shall not be entitled, as of
right to be represented by lawyers, however thetamay in interest of justice
seek assistance of lawyers as amicua curiae.
d) Simplify the rules of evidence and procedure sdoasnable a family court to
deal effectively with a dispute.
e) Provide for only one right of appeal which shadl o high court’

Therefore it can be said that this piece of letjishais absolutely on reconciliatory side in
family law disputes.

Judicial pronouncements

As legislature’s efforts to bring beneficial prdeis of conciliation in matrimonial
proceedings has been made; court should stridiéydret them and implement them. It is
thus duty of the matrimonial courts to ensure that mandatory settlement efforts are
actually implemented. Supreme Court has also stessn this reconciliation
requirements. In Jagraj Singh vs. Bir Pal kjuapex court confirmed settlement efforts
in matrimonial matters as it held that reconcitatiprovisions under sec.23 of Hindu
marriage Act and Order XXXII-A of the CPC are nobpty or meaningless ritual to be
performed by the matrimonial court.

In Bini v. K.V. Sundarai honourble high court held that “the primary objéstto
promote and preserve the sacred union of partiesaiwiage. Only if the attempts for
reconciliation are not fruitful, the further attengn agreement on disagreement may be
made by way of settlement. In the caseBalfjinder Kaur v. Hardeesinghlaid down
that “stress should always be on the preservingnbiitution of marriage. That is the
requirement of law. One may refer to the objects @@@asons which lead to setting up of
Family Courts under the Family Courts Act,1984.thar purpose of settlement of family
disputes emphasis is “laid on conciliation and eeinig socially desirable results” and
eliminating adherence to rigid rules of procedurd avidence.”Para 15 of the judgement

1 Available at http://www.academia.edu/3354551/Fgntllourts_-_Objectives_and_Functioning
visited on 2.03.17.

1237 2007(3) SC 389.

3 AIR 2008 Kerala 84.



Sthiti Dasgupta Page 123

says that “even where the family courts are nottioning, the objects and principles
underlying the constitution of these courts carkégt in view by the civil courts trying
matrimonial causes.”

In the case oBhiv Kumar Gupta v. Lakshmi Devi Gutmnourable high court found
that the compliance with Sec. 23(2) of the Hindurfid@e Act, 1955 is a statutory duty
of the judge trying matrimonial cases.The courthis case relied on the decision of
Balwinder Kaur v. Hardeep Singhin Love Kumar v. Sunita Pdrcourt held
reconciliation procedure as mandatory processtittiag and stage at which it is to be
implemented may vary depending on the facts andumistances of each case.
Simultaneously causing prejudice to the rightsré party by striking off the defence or
dismissing the petition may actually work injustitee the rights of such party. Thus
matrimonial court can use its discretion and appé/reconciliation proceeding without
causing prejudice to substantive rights of theiggrt

In Rajesh Kumar Saxena v. Nidhi Saxémaurt called it the bounded duty of the family
Court for making an attempt for conciliation befgmceeding with the trial of the case.
In the case ofviral Bhatla v. Bhavana Bhatifionourable Supreme Court appreciated
the settlement brought by Delhi Mediation centrbud there is a growing movement
towards adaption of reconciliation rather thargéting in matrimonial courts. However,
the performance of this mandatory exercise oughtabe reduced to an empty ritual or
a meaningless exercise. Otherwise, the utilitheflieneficial provision will be lost.

ADR: a salvager

In family disputes whether it be divorce, mainteseand alimony case, it should not be
a mere litigation and thus it should not be viewederms of failure or success of legal
action but as a societal therapeutic problem. Thieable settlement of family disputes
requires special procedures to help the peopleistreds, it must be viewed with a
humanitarian approach. The Supreme Court has maddservation irGaurav Nagpal

v. Sumedha Nagpéllt is a very disturbing phenomenon that large bens of cases are
flooding the courts relating to divorce or judicidparation. An apprehension is gaining
ground that the provisions relating to divorcetia Hindu Marriage Act,1955 have led to
such a situation. In other words, the feeling &t tthe statute is facilitating breaking of
homes rather than saving them, this may be too widew because actions are suspect.
But that does not make the section invalid. Actioresy be bad, but not the section. The
provisions relating to divorce can be sought forer®ly because such a course is
available to be adopted, should not normally previgentive to persons to seek divorce,
unless the marriage has irretrievably broken. E$fehould be to bring about conciliation

142005(1)HLR 483.

15 AIR 1997 Punjab and Haryana 189:1997(1)HLR 179.
161995(1)HLR 472.

172009 SCC(3)448.

18 AIR 2009 SC 557.
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to bridge the communication gap which lead to sunbesirable proceedings. People
rushing to courts for breaking up of marriages sthaome as a last resort, and unless it
has an inevitable result, courts should try to dprabout conciliation. The emphasis

should been saving of marriage and not breakingsitnoted above it is more important

in cases where the children bear the brunt of ligea of marriage.”

ADR can'’t be forced; but it should be a way befgoing into regular litigation process.
In some family law cases ADR can be better thangytd court as the parties can have
more control over what happens in the case; itb@aoheaper than a court case; it can be
less upsetting than going to court.
However ADR may be a good way for parties to warkissues but is not recommended
if:

. partner does not listen or respect each other;

. cannot talk to his/her partner;

. cannot work cooperatively with his/her partner;

. partner has been abusive or violent;

. partner has tried to bully or scare;

. partner can take advantage of;

. any one partner has more power.

Conclusion

Family matters should not actually go directly iditigation procedure; unless
grave necessity is there. Mandatory reconciliatipmocedures should take
concrete shape so that a family issue gets soleedlusively without further

challenge. Matrimonial issues carved out by red@tory measures will bring

better results to society than adversary litigattmough time, money, efforts and
above all breaking up families.

More family courts should be created which will tdyute to the resolution of
family law disputes by ADR. How much important tliBR is can be deciphered
through a look at the international legal atmosphwihere it is seen that
mediation and conciliation proceedings are very majgpreciated to settle down
family disputes. “As we know alternative disputesataition processes include
negotiation, conciliation, mediation, mini trialsida arbitration....particularly in

the fields of family and neighbourhood disputesase it is arguable that both in
Australia and overseas, especially in the UnitedeStthat mediation, conciliation
has found entirety...?® In federal courts formed in the USA “Of all ttypes of

ADR, mediation has emerged as the primary ADR m®de the federal district

19 Available at http://www.onefamilylaw.ca/en/adrécassed on 22.02.17

20 Available at http://www.austlii.edu.au/au/journ@&TLawJI/1991/6.html ADR — argument
for and against use of the mediation process Réatly in family and neighbourhood disputes by
Gay R. Clarke and lyla T. Davies visited on 1.03.20
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courts.” Most federal jurisdictions offer some foafnmediation and many require
it. Mandatory mediation either requires partieehgage in mediation in certain
cases or creates disincentives for parties tomedi The cases in which parties
are often required to participate in mediation uilel family law cases such as
divorce proceedings.

Even in India the reconciliation proceeding whislopted by the courts is mostly
mediation and conciliation. These mechanisms aggetin the legislative codes

but citizens should participate so that ADR in figmssues can see the light.

Constitutional spirit of speedy trial isn't possbif people have the habit of

invoking traditional court’s jurisdiction for fanyil disputes; they should take
resort to it although court tries to invoke thigp\after initiation of proceeding in

its jurisdiction. But pre awakening of ADR mechamidy citizens themselves

will definitely help them to get redressal quickdnd disposal of issues can be
more amicable. The initiative needs more self consness.

India has the laws to promote alternative dispag®liution modes in the existing
limitative setup but the infrastructure, professibassistance and the medium
through which these beneficial reconciliatory médm procedures are to be
implemented are lacking within India. Need is da® burden of cases in the
traditional courts are huge the sooner steps tawhiid is promoted the better.

2L Available at http://cadmusjournal.org/article/ies8/brief-history-alternative-dispute-resolution-
united-states Brief History of Alternative DispuResolution in the United States visited on
2.03.17
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